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CORPORATE PERSONALITY. 






ROM the earliest period of our judicial history, lawyers and 
judges have reiterated the doctrine that a corporation is an 
intangible legal entity, without body and without soul. In almost 
Athanasian terms, the orthodox doctrine of a corporation as a legal 
person, separate and distinct from the personality of the members 
who compose it, has been defined and propagated. In these latter 
days, a sect of heretics has arisen who, rejecting the teachings of 
the fathers, deny or disparage this great doctrine. But these here- 
tics do not seek to belittle the questions at issue between themselves 
and the orthodox party. Far from it. They rather strive to exag- . 
gerate the importance of those questions, in order to pose as great 
reformers engaged in a gigantic task of emancipating the legal world 
from the thraldom of a medieval superstition. 
In the heated controversy thus engendered, it is difficult indeed 
for any American lawyer writing upon the subject of corporations to | 
avoid declaring himself. If he endeavors to preserve silence, his 
failure to speak is attributed to cowardice, or to a lack of clearly 
defined convictions upon a fundamental question. He is not per- 
mitted to treat the whole controversy with indifference. The direct 
interrogatory is pressed upon him, “Under which king?” He is 
| called upon to vouch for his legal character by formulating his creed, { 
in much the same way that each English sovereign has heretofore 
| 























been required by his coronation oath to testify his adherence to the 
principles of the Reformation. 

But sharp as the controversy may appear to have been among us, 
it is mere guerilla warfare, a few desultory skirmishes, in compari- 
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son with the pitched battles and protracted campaigns in which 
Continental jurists have waged war over this doctrine. With us, 
the literature of the subject, on the orthodox side, consists in a dic- 
tum reported By Coke,! referred to by Blackstone,? and reiterated 
monotonously by every law student, together with a number of 
modern decisions which apply, or misapply, the doctrine. The 
opposing party can point to a few statements in text-books, often 
contradicted or seemingly contradicted by other passages in the 
same treatises, and to some modern decisions and dicta in which 
judges have somewhat ostentatiously repudiated the doctrine as a 
mere conceit of the schoolmen. On the Continent, on the other 
hand, whole volumes have been devoted to this one doctrine, and 
rival theories have been developed whose adherents have formed 
themselves into parties almost as well-defined as the Epicu- 
reans, the Stoics, or any other of the historic philosophic sects. 
In Germany, in France, in Italy, learned treatises occupied 
wholly with this doctrine of corporate personality are constantly 
appearing.’ 

Our complete oblivion to all this wealth of controversial learning 
strikingly exhibits the insularity of our English law. Are not Coke 
and Blackstone, sources of the common law, better than all the 
scholars of Europe? It may be that this patriotic confidence is 
justified, and that all that foreign learning furnishes no lesson from 
which. we can derive profit; but if so, it would be reassuring to 
find some defender of our faith who, having imperilled his legal 
soul by mastering the occult learning of Continental jurists, should 
be able to state reasons why no Anglo-American lawyer need vex 
his English soul with that mass of foreign lore. Here, however, it 





1 Sutton’s Hospital Case, 10 Co. 32. 

2 : Bl. Comm. 476, 477. 

3 A complete bibliography of the subject would be of appalling size. The following 
are a fewof the more recent foreign treatises dealing with this subject: Binder, Das Prob- 
lem des juristischen Persénlichkeit (Leipzig, 1907); Hélder, Natiirliche und juristische 
Personen (Leipzig, 1905); Meurer, Die juristische Personen (Stuttgart, 1901); Mayer, 
Die juristische Person und ihre Verwertbarkeit im dffentlichen Recht (Tiibingen, 1908); 
Schwabe, Die juristische Person und das Mitgliedshaftsrecht (Basel, 1900); Rechts- 
subject und Nutzbefugnis (Basel, 1901); Die Kérpershaft mit und ohne Persdnlich- 
keit (Basel, 1904); De Vareilles-‘Sommiéres, Les Personnes Morales (Paris, 1902); 
Michoud, La Théorie de la Personnalité Morale (two volumes. Paris, 1906 and 
1909); Pic, Sociétés Commerciales, vol. 1, title II, ch. 1 (Paris, 1908); Ferrara, Le Per- 
sone Giuridiche (Naples, 1907-1910); Barillari, Sul Concetto della Persona Giuridica 
(Rome, 1910). 
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is impossible to do more than make brief mention of some of the 
leading theories,‘ as an introduction to an examination of the sub- 
ject on principle. 


I. 


The Roman law gave but little consideration to what we call 
corporations, and the whole law of the subject consisted in a num- 
ber of ambiguous and unfortunate phrases which have been the 
sources of much of the confusion both in English law and in the law 
of Continental Europe. The canon law, while it devoted more 
consideration to the subject, did not develop any well defined 
theory. In spite of the scholastic flavor of the dicta on the subject 
transmitted to us by Coke, the Canonists cannot fairly be charged 
with originating the confusion surrounding the subject. 

Savigny in Germany, in the first half of the nineteenth century, 
began the scientific or metaphysical consideration of the subject. 
He observed the fact that property belongs in law to a corporation 
and not to any individual, and the question which he put to him- 
self was, ‘“‘Who or what is the real owner of this property?” With 
this question theoretical writers in Germany and elsewhere have 
ever since busied themselves. Savigny’s answer was that the cor- 
porate property belonged to a fictitious being and not to any real 
person or entity. He took as his starting-point the proposition that 
ownership involves the possession of a will by the owner; and he 
concluded that inasmuch as a corporation does not really possess a 
will, it must as a property-owner be a fictitious person. At the 
same time, as an acute French writer has demonstrated, Savigny 
and his followers, paradoxical as it may seem, impute a certain 
reality to this fictitious person.’ For instance, they speak of it as 
created by the state. 

Savigny’s doctrine, or some doctrine closely akin thereto, was 
generally accepted in France from his time until quite recently; 
and all students of the common law will recognize in this theory the 
most prominent features of the orthodox doctrine of Anglo-Ameri- 
can law — even including its self-contradictions. 





4 See historical review in Binder, Das Problem der juristischen Persinlichkeit, 1-34; 
Michoud, La Théorie de la Personnalité Morale,16-99; Ferrara, Le Persone Giuridiche, 
22 et seq. 

5 De Vareilles-Sommiéres, Les Personnes Morales, ch. II. 
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In Germany, however, objections began to be raised to this theory 
almost as soon as it was definitely formulated. Accordingly, a 
school arose, led by Brinz, which taught that corporate property 
is not owned by a fictitious being created by the state but by no 
person at all. It is not the property of a person but of a purpose — 
“Zweckvermogen.” This theory was primarily intended to explain 
the ownership of property by charitable foundations. Although 
Brinz has found few followers, yet his theory undoubtedly contains 
an element of truth; for the property of every corporation, not 
merely charitable corporations but also business companies, is in 
a sense dedicated to an object. But we of the common law recognize 
in such dedication, not the ownership of the property by an object, 
but rather the elements of a somewhat peculiar trust. The purpose 
to which such property is dedicated amounts to a mere restriction 
on the otherwise more extensive right of disposition enjoyed by 
those who manage the property. 

This “‘Zweckvermégen” theory, like that of Savigny, regarded 
the personality of corporations as fictitious; but in the mean- 
time a rival school arose, which teaches that corporations are real 
persons. This personality is neither fictitious, nor artificial, nor cre- 
ated by the state, but both real and natural, recognized but not 
created by the law. When a company is formed by the union of 
natural persons, a new real person, a real corporate ‘‘organism,”’ is 
brought into being. Of this school, which in some form or other 
has long been dominant in Germany, Gierke is the leading exponent. 
In the hands of some writers, this doctrine is carried to grotesque 
lengths. The corporate organism is an animal: it possesses organs 
like a human being. It is endowed with a will and with senses. It 
even possesses sex: some corporate organisms, like the church, are 
feminine, while others, such as the state, are masculine. One op- 
ponent of this doctrine ironically propounds the question whether 
a marriage with a legal person is valid. Of course, in the hands of 
most writers, this reality theory of corporate personality is much 
more refined. For instance, Gierke himself has a much less anthro- 
pomorphic conception of the corporate organism. Some writers 
make the real corporate organism a mere colorless, lifeless ‘‘subject 
of rights.” Some, with Zitelmann, hold that the corporate organ- 
ism possesses a will, and is for that reason a real person. Others 





6 De Vareilles-Sommiéres, Les Personnes Morales, pp. 77-78. 
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assert that a corporation has no will, but that a will is not essential 
to personality. 

Some writers, notably Ihering in Germany, M. de Vareilles- 
Sommiéres in France, and Schwabe in Switzerland, have rejected 
all the foregoing views. They teach that the “subject of rights” 
in cases of corporate ownership of property is simply the natural 
persons who compose the entity. They concur with the advocates 
of the fiction theory in maintaining that the personality of a cor- 
poration, or even its existence as an entity, is a pure fiction or 
metaphor; but they maintain that the fictitious personality is not 
“created” by the state, because it does not exist. To them, a cor- 
poration is merely an abbreviated way of writing the names of the 
several members. 

When we turn homeward from these foreign theories, we find that 
no English or American lawyer has philosophized about the ques- 
tion, although the orthodox doctrine in this country is similar to 
Savigny’s and is, like his, full of self-contradictions. The orthodox 
American lawyer would be apt to say, “‘A corporation is a fictitious, 
artificial person, composed of natural persons, created by the 
state, existing only in contemplation of law, invisible, soulless, im- 
mortal.” Now, such a definition is a congeries of self-contradictory 
terms. For example, a corporation cannot possibly be both an artifi- 
cial person and an imaginary or fictitious person. That which is 
artificial is real, and not imaginary: an artificial lake is not an im- 
aginary lake, nor is an artificial waterfall a fictitious waterfall. So 
a corporation cannot be at the same time “created by the state” and 
fictitious. If a corporation is “created,” it is real, and therefore 
cannot be a purely fictitious body having no existence except in 
the legal imagination. Moreover, a corporation cannot possibly 
be imaginary or fictitious and also composed of natural persons. 
Neither in mathematics nor in philosophy nor in law can the sum of 
several actual, rational quantities produce an imaginary quantity. 
As, therefore, the orthodox doctrine contains so many mutually con- 
tradictory propositions, it behooves us to study the question on 
principle. 


II. 


What, then, is the corporate entity? Is it real or imaginary? 


Is it natural or artificial? Is it “created by the state,” or does 
17 
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it spring into existence spontaneously? Is it a person or is 
it not? 

The difficulties of the inquiry are manifold; for the most abstruse 
questions of philosophy become pertinent. At the very outset, we 
are confronted by Pilate’s question, ‘‘What is truth?” or by the 
cognate question, ‘‘What is reality?” For certainly we cannot 
well determine whether the corporate entity is real, unless we first 
decide what reality is. For instance, an idealist, who believes that 
chairs and tables have no existence save in his own mind, is very 
apt to impute to the ideal corporate entity the same degree of 
reality — neither greater nor less — which he attributes to such 
material objects. So, the question whether, or in what sense, a 
corporation is a person, naturally involves an inquiry into the nature 
of personality, than which no more profound or baffling question 
can be conceived. In such metaphysical mazes it is easy to lose 
one’s self. 

Now, in respect to the nature of a corporation, there are two 
basic propositions, (1) that a corporation is an entity distinct from 
the sum of the members that compose it, and (2) that this entity is 
aperson. These propositions are often confused; but they are prop- 
erly quite distinct from one another. For example, one who denies 
that a corporation is really a person, or who accepts that proposition 
merely as a figurative statement or fiction of law, is not at all bound 
by logical consistency to deny the reality of the corporation as an 
entity distinct from the sum of the members.’ 


Il. 


Let us, therefore, address ourselves first of all to the question 
whether, or in what sense, a corporation is an entity distinct from 
the sum of the members. 


Now, consider for a moment any composite whole. Is a house 





7 See De Vareilles-Sommiéres, Les Personnes Morales, sec. 232, where the author 
says: “Remarquons tout d’abord que, s’il était vrai que l’association fat quelque chose 
d’autre que ses membres, s’il était vrai que le tout fat quelque chose de plus que les 
associés, il ne s’en suivrait nullement que cette chose, ce tout, fat une personne. Ou 
est le lien entre ses deux idées: les associés forment un tout; ce tout est une personne? 
Il y a un abime entre elles. . . . Pour le combler, il faudrait y jeter cette majeure avec 
ses preuves: un tout composé de différents individus d’un certain ordre est toujours 
lui-méme un individu du méme ordre.” 
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merely the sum of the bricks that compose it? This question can- 
not well be answered in the affirmative; for you may change many 
of the bricks without changing the identity of the house. Or take 
such a common word as “bundle.” Every child recognizes that the 
“‘bundle”’ is something distinct from the faggots, or what not, which 
compose it. When you have the separate faggots, you do not have 
the bundle; and you may change the faggots, or many of them, with- 
out destroying the identity of the bundle. 

To come still closer to the subject, take such a simple idea as 
“school” or “church.”’ Was there ever a schoolboy who had any 
difficulty in understanding that his school is something distinct 
from the boys that constitute it? He does not need to be told that 
the school may preserve its identity after a new generation of boys 
have grown up, so that not a ‘single pupil remains the same, and 
though every teacher may have changed and though the school 
building may have been moved to a different location. He finds 
nothing strange or mystical in the conception of the school as an 
entity. Similarly, he needs no theological instruction, still less any 
metaphysical disquisition about the nature of an imaginary entity, 
to inform him that the Church is the same church to-day as in the 
days of our Lord. Was there ever a pupil in a Sunday School who 
asked for explanation of the doctrine of “One Catholic and Apos- 
tolic Church” on the ground that every time there is a change in 
membership there must be a new church? On the contrary, much 
instruction would be required to make a healthy boy believe that 
the school or the Church is a short-hand expression for the several 
members of the school or of the Church, so that every time a new 
boy joins the school or a new member joins the Church, there is a 
new school or a new Church. 

Any group of men, at any rate any group whose membership is 
changing, is necessarily an entity separate and distinct from the 
constituent members.* The naturalness and indeed inevitableness 
of the conception of a corporation as an entity was pointed out by 
Mr. Morawetz: 





8 This may be demonstrated mathematically. Suppose a corporation composed of 
two members, a and b. Let ¢ = the corporate entity. Now, if the corporate entity is 
merely the equivalent of the sum of the members, thenc = a + 6. Now, suppose 6 to 
assign his shares tod, thenc = @ + d. But this cannot be unless d is the same as d, 
which is absurd. Therefore, c, the corporate entity, is not equivalent to the sum of the 
members. 
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“The conception of a number of individuals as a corporate or collec- 
_ tive entity occurs in the earliest stages of human development, and is 
essential to many of the most ordinary processes of thought. Thus, the 
existence of tribes, village communities, families, clans, and nations im- 
plies a conception of these several bodies of individuals as entities having 
corporate rights and attributes. An ordinary copartnership or firm is 
constantly treated as a united or corporate body in the actual transaction 
of business, though it is not recognized in that light in the procedure 
of the courts of law. So, in numberless other instances, associations 
which are not legally incorporated are considered as personified entities, 
acting as a unit and in one name; for example, political parties, societies, 
committees, courts.” ® 


All that the law can do is to recognize, or refuse to recognize, the 
existence of this entity. The law can no more create such an entity 
than it can create a house out of a collection of loose bricks. If the 
bricks are put together so as to form a house, the law can refuse to 
recognize the existence of that house — can act as if it did not exist; 
but the law has nothing whatever to do with putting the bricks to- 
gether in such a way that, if the law is not to shut its eyes to facts, it 
must recognize that a house exists and not merely a number of bricks. 

Hence, it follows that in recognizing the existence of a corpora- 
tion as an entity, the law is merely recognizing an objective fact, 
while in refusing to recognize fully the existence of a partnership or 
voluntary association as an entity the law is shutting its eyes to facts. 
Therefore, what needs explanation in the common law is not the 
doctrine that a corporation is an entity, but the doctrine that a 
partnership or other voluntary association is mot an entity. It is 
all but impossible for those unlearned in the law to think of a part- 
nership otherwise than as an entity. It is hard to convince a sensi- 
ble business man that when a senior partner gives his son on attain- 
ing majority a small interest in the firm, an entirely new firm is 
thereby created. The ordinary layman has the conception of the 
firm as an entity; and confusion and litigation arise because the 
Anglo-American law will not recognize, or will not fully recognize, 
that simple conception. 

Hence, the oft repeated statement of lawyers and judges that a 
corporation exists only in contemplation or intendment of law "° is 





9 Morawetz, Private Corporations, 2 ed., § 1. 
10 Dartmouth College v. Woodward, 4 Wheat. (U. S.) 518, 636; Sutton’s Hospital 
Case, 10 Co. 32. 
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untrue. A corporation exists as an objectively real entity, which 
any well-developed child or normal man must perceive: the law 
merely recognizes and gives legal effect to the existence of this 
entity. To confound legal recognition of existing facts with crea- 
tion of facts is an error, — none the less serious because the law some- 
times, ostrich-like, closes its eyes to facts and assumes that they 
have no existence. For instance, the common law refused to recog- 
nize the paternity of an illegitimate child and declared him to be 
filius nullius; but it did not follow that the parentage of children 
born in wedlock existed only in contemplation of law. In that case, 
the law recognized facts; in the other it refused to do so. Similarly, 
although the law stubbornly blinks at the facts when it will not ac- 
knowledge the existence of a partnership or voluntary association 
as an entity, it does not follow that a corporation as an entity exists 
only in intendment of law. Because Nelson at Copenhagen would 
not see the signal to retreat, it did not follow that everything that 
he did see — the enemy’s vessels and his own — existed only in his 
own mind. 

We need not waste words in discussing the nature of the existence 
of this corporate entity. Its existence is precisely as real as the 
existence of any other composite unit. As Kyd, a writer who 
deserves a greater reputation than he enjoys, clearly stated, “A 
corporation is as visible a body as an army; for though the 
commission or authority be not seen by every one, yet the body, 
united by that authority, is seen by all but the blind.”” If 
a corporation is fictitious, the only reality being the individuals 
who compose it, then by the same token a river is fictitious, the 
only reality being the individual atoms of oxygen and hydrogen. 
The only difference is that one of the essential elements of an 
army, or of a river, consists in juxtaposition in space of the 
members, or of the molecules of water, whereas the bond of union 
in the case of a corporation is less material. But this difference is 
not at all fundamental; and the existence of a corporation is quite 
as real as the existence of the Church, of the Republican Party, or 
of any other aggregation of men for good or evil. Whether this exist- 
ence be ideal or material, it is certainly real. 

In these days, it has become rather fashionable to inveigh against 
the doctrine that a corporation is an entity, as a mere technicality 





1; Kyd, Corporations, 16. 
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and a relic of the Middle Ages; but nothing could be further from 
the truth. A corporation is an entity — not imaginary or fictitious, 
but real, not artificial but natural. Its existence is as real as that of 
an army or of the Church. This is the element of truth in the 
reality theory of corporate personality which, originating in Ger- 
many, has commanded wide acceptance not only in that country 
but also in France and Italy. 


IV. 


Having thus established that a corporation is a real and natural 
entity, recognized but not created by the law, we next encounter 
the question whether this entity is a person. The answer to this 
question is, of course, vitally affected by our definition of ‘‘person.” 
If we use the word in the signification which it conveys to the ordi- 
nary English-speaking layman, undoubtedly the corporate entity is 
not, in truth and reality, a person. For the corporate entity is not 
a human being; it is not even a rational creature capable of feeling 
and willing. But the word may be used in some very different sense. 
“When J use a word,” said Lewis Carroll’s Humpty Dumpty, ‘“‘it 
means just what I choose it to mean — neither more nor less ”’; 
and when Alice objected, “‘The question is whether you can make 
words mean so many different things,” Humpty Dumpty replied, 
“The question is which is to be master — that’s all.” Many a 
German scholar has resolved, like Humpty Dumpty, that words 
shall not master him, and having thus impressed upon the word 
“‘person” his own meaning he demonstrates with absolute finality 
that the corporate entity is really a “person” —in his sense of 
the word. 

Certain it is, however, that if the word is thus used in a special, 
non-popular sense, the proposition that a corporation is a person 
becomes a mere source of confusion. If by ‘‘person” the law means, 
not a rational, living creature similar to a man but a mere “subject 
of rights,” — and this is the teaching of the more moderate mem- 
bers of Gierke’s school * — then, in the name of clearness let us 
adopt some less ambiguous designation for this ‘‘subject of rights.” 





12 See, Michoud, La Théorie de la Personnalité Morale, 7: “Pour la science de droit, 
la notion de personne est et doit rester une notion purement juridique. Le mot signifie 
simplement un sujet de droit, un étre capable d’avoir des droits subjectifs lui apparte- 
nant en propre, — rien de plus, rien de moins.” 
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But if we do not lose ourselves in metaphysical discussions of the 
nature of juristic personality but take common sense as our guide, 
we shall apprehend clearly that when a jurist first said, “A cor- 
poration is a person,” he was using a metaphor to express the truth 
that a corporation bears some analogy or resemblance to a person, 
and is to be treated in law in certain respects as if it were a person, 
or a rational being capable of feeling and volition. 

That the dictum, ‘‘A corporation is a person” really means what 
we have just stated and not that a corporation is a “subject of 
rights” can easily be demonstrated. For true it is that there are or 
may be subjects of rights which are not beings capable of feeling and 
volition, but they are not persons in any proper sense of the word. 
For instance, laws for the prevention of cruelty to animals recognize 
the lower animals as possessing a somewhat vague right to exemp- 
tion from needless suffering. The law might go further: it might, 
for instance, recognize a trust for the maintenance and support of the 
testator’s dogs or horses, and might permit of the enforcement of 
this right of those animals by a judicial proceeding in their names by 
prochein ami, in precisely the same way that the right of an infant 
cestui que trust would be enforceable; but the horses and dogs would 
not on that account be persons. Anything that is capable of enjoy- 
ment or feeling can be a subject of rights — a ‘‘Geniesser” as Bekker 
would say. Indeed, we may go further; for even a purely imaginary 
being may have legal rights. For example, our law recognizes and 
enforces trusts for the benefit of unborn children. So, a heathen 
code might recognize a right of Jupiter or Apollo to enjoy the sweet 
savour of a hecatomb or a burnt offering, and might enforce this 

right by judicial proceedings instituted in the name or on behalf of 
_ the divinities in question; and yet those deities, although “subjects 
of rights,” would not be real persons. 

The truth is that the essence of juristic personality does not lie 
in the possession of rights but in subjection to liabilities. Those 
beings are “persons” in law to whom the law both can and does 
address its commands. Now, obviously, legal commands can be 
addressed to none but rational beings capable of feeling and volition. 
To all else, the law’s commands, if addressed at all, must remain 
unintelligible and mere brutwm fulmen. It needs no Canute to teach 
us that the sovereign’s commands when addressed to the waves of 
the sea, or for that matter to aught but rational beings, are futile. 
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The essential prerogative of man does not lie in rights, but in duties. 
Every system of law, from the Decalogue down, is founded upon 
thou-shalt-not’s, addressed to beings capable of understanding the 
command, of feeling the penalty, and of exercising a will to act 
accordingly. It cannot be otherwise. No fiction can supply these 
essential elements of juristic personality: no law can create them. 
The only way the law can protect or enforce legal rights is by impos- 
ing punishment upon those who violate them — an idle proceeding 
unless the violator is a moral being capable of being deterred by the 
threat of punishment. 

It will be objected that this conception of personality would ex- 
clude idiots and infants. So it would; but what of it? In our igno- 
rance of the nature of the mind or soul, we do not know where the 
mind of an idiot or an infant is situated, or whether it exists at all; 
but certain it is that for all legal purposes the mind of an idiot or 
an infant of tender years is as if it did not exist. We speak of idiots 
as persons because they have the form of persons; but we recognize 
that the substance is not there. If society consisted exclusively of 
idiots or babes, there could be no law. They are persons only in 
form and in posse. 

It will also be objected that the conception of legal personality 
stated above is too broad in that it would admit the legal personality 
of slaves. Now, we must concede that the law might refuse to recog- 
nize the personality of some classes of rational beings who are really 
capable of feeling and volition, just as we have seen that the law 
sometimes refuses to recognize the existence of facts, — for ex- 
ampie, in the denial of the paternity of illegitimate children. The 
law might refuse to recognize certain classes of rational men as subject 
to legal duties; but few if any systems of law have been so silly. 
The law finds difficulty enough in securing obedience to its com- 
mands without unnecessarily hampering itself by refusing to 
address them to some beings who by nature are capable of under- 
standing and obeying them. For example, although the law of the 
Southern States declared with emphasis that slaves were not 
persons, and deprived them of many of the rights usually enjoyed 
by persons, nevertheless it left them subject to legal duties. For 
instance, if a slave committed murder, he could be hanged. When 
the law declared that a slave was not a person, it meant merely that 
he was to be treated for some purposes as if he were not a person. 
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As a corporate entity is not a rational being, is not capable of 
understanding the law’s commands, and has no will * which can be 
affected by threats of legal punishment, it follows — if demonstra- 
tion be needed of a self-evident fact — that a corporation is not a 
real person, if the word “person” be used in its ordinary sense. In 
addressing commands to a corporation, the law can speak only to 
the human beings who compose it or who manage and control its 
destinies. In form, punishment for violation of those commands 
may be inflicted on the corporate entity, but in so doing the law is 
using the corporate entity as a mere means of reaching the human 
beings who act for the corporation. Whether this method of reach- 
ing those human beings is the best or most effective need not now 
be considered. The point here is that in denouncing its penalties 
upon corporations, the law is using the corporate entity as a mere 
sight to direct its shots towards the human beings who are behind the 
entity. This is the truth epigrammatically expressed in American 
politics by the phrase, ‘‘ Guilt is personal.” 

So too, even in respect to rights attributed to the corporate entity, 
the object of the law is to carry those rights to the human beings 
who, collectively, compose the corporation and constitute, accord- 
ing to a foreign expression, its substratum. For although, as we have 
seen, the law might recognize other beings than men as possessors of 
rights, yet in fact neither our law, nor any existing system of law, 
does do so, except to a very limited extent. The law, as already men- 
tioned, does recognize, and punish the infraction of, certain very 
imperfect rights possessed by the lower animals, and it does recog- 
nize and enforce rights of unborn children. But in the broad and 
large sense, the Declaration of Independence states an undeniable 
fact when it asserts that governments are instituted among men — 
not among animals or angels, but men — and that it is men whose 
inalienable rights to life, liberty and the pursuit of happiness the laws 
attempt to secure. Corporations are created, or allowed to be formed, 
by the state merely for the purpose of benefiting human beings.“ 





18 Note, however, that Zitelmann maintains that a corporation possesses an “ein- 
heitlichen Willen,” or “‘Verbandswillen.” Binder, Das Problem der juristischen Per- 
sinlichkeit, 22-23, criticising Zitelmann’s theory on the ground that this will is of a very 
different character from the will of a person in the ethical sense. See also passage from 
Macaulay to be quoted in the continuation of this article. 

4 Thering makes this proposition the basis of his conclusion that the real subject of 
rights is not the corporation but the individual members. ‘“ Niemand wird dariiber im 
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For the rights of ideal entities, as such, the state has no concern. 
In the last analysis, it is men and not legal entities whose rights and 
liabilities the courts must decide. The corporate entity, or personifi- 
cation, which we call a corporation is regarded as having rights and 
liabilities for the sake of convenience; but it is men of flesh and blood, 
of like passions with ourselves, who must in one form or another and 
in varying degrees enjoy the rights and bear the burdens attributed 
by the law to the corporate entity. 

Therefore, the proposition “‘A corporation is a person” is either 
a mere metaphor or is a fiction of law. This is the element of truth 
in the “‘fiction theory” of the corporate entity which both in 
England and on the Continent may be regarded as the orthodox 
doctrine. 

‘But although corporate personality is a fiction, the entity which 
is personified is no fiction. The union of the members is no fiction. 
The acting as if they were one person is no mere metaphor. In a 
word, although corporate personality is a fiction, yet it is a fiction 
founded upon fact. It is as natural to personify a body of men 
united in a form like that of the ordinary company as it is to per- 
sonify a ship. To argue that because the personality of a corpora- 
tion is a product of the imagination, therefore the corporation itself, 
as anything different from the separate members, is a fiction would 
be as reasonable as to argue that because a ship is not really a 
female, and is personified only by way of metaphor, therefore it 
has no real existence except as a number of boards and nails. 

To appreciate the difference between an imaginary personality, 
such as that of a corporation, which is a natural and spontaneous 
expression in figurative language of actual facts, and a purely ficti- 
tious person, whose existence is no mere personification of a real but 
impersonal entity, it is only necessary to refer to some purely ficti- 
tious personalities. For there are, or have been, fictitious person- 
alities existing only in contemplation of law; but they are very 
different from corporations. The fictions in ejectment present the 
best example. John Doe, the common lessee, and Richard Roe, the 





Zweifel sein, dass die einzelnen Mitglieder es sind, denen die Rechte, mit denen die 
juristische Person ausgestaltet ist, zugute kommen, und dass diese Wirkung nicht eine 
zufallige ist, sondern dass sie den Zweck des ganzen Verhiltnisses bildet, dass also 
die einzelnen Mitglieder die wahren Destinatire der juristischen Person sind.” 
Ihering, Geist des rémischen Rechts, III, 356, quoted by Binder, Das Problem der 
juristischen Persténlichkeit, 25. r 
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casual ejector, exist only in contemplation of law. They are pure 
legal fictions. They represent no natural idea. They are no mere 
personification by the law of real entities, but are forthright creations 
of the legal imagination. They cannot, like corporations, bridge 
rivers, pierce mountains, unite cities, cross seas, control commerce, 
and accomplish all manner of other visible and tangible results. 
Yet, so misleading are the standard definitions of a corporation that 
they are more justly applicable to such truly fictitious persons as 
John Doe and Richard Roe than to the very real things which we 
call corporations. For instance, Chief Justice Marshall’s famous 
definition of a corporation,” with the substitution of the miasculine 
gender for the neuter gender and of the word “law” for “charter,” 
accurately defines John Doe or Richard Roe. The common lessee, 
the definition would then read, is “‘an artificial being, invisible, in- 
tangible, and existing only in contemplation of law. Being the mere 
creature of law, he possesses only those properties which the law of 
his creation confers upon him, either expressly or as incidental to his 
very existence. Those are such as are supposed to be best calcu- 
lated to effect the object for which he is created.” Are we therefore 
to conclude that the only difference between John Doe and a cor- 
poration is one of sex? No conception of the corporate entity which 
would define it in terms appropriate to the casual ejector or the 
common lessee can be correct. _ 


Arthur W. Machen, Jr. 


BALTIMORE, Mp. 
[To be continued.] 





4% Dartmouth College ». Woodward, 4 Wheat. (U. S.) 518, 636. 
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ADMINISTRATIVE EXERCISE OF THE 
POLICE POWER. 


N legislation passed in the exercise of the so-called police power, 
measures designed to protect the health and safety of the people, 
it is conceivable that the legislature might ascertain in advance the 
qualifications necessary for those engaged in any calling or the con- 
ditions essential to guard against danger and disease, and set forth 
in the statute specific requirements of regulation or prohibition. 
But the progress of scientific knowledge is so rapid that the require- 
ments of any statute might soon prove less adequate than other 
measures suggested by a more expert body. Moreover, any gen- 
eral rule declared by the legislature would be too inflexible to 
conform to the varying necessities of different areas of popula- 
tion, or to meet exigencies unforeseen at the time the statute is 
passed. 

The most salutary exercise of the police power is that which seeks 
to forestall the advent of danger, not merely to avert its conse- 
quences. This is best attained by requiring the presence of certain 
personal qualifications or physical conditions as a prerequisite to 
the lawfulness of any action sought to be taken. The inquiry as 
to compliance with requirements is a task obviously unsuited to 
the legislature. And the function of the judiciary is properly lim- 
ited to determining in cases and controversies whether any rule has 
been violated. And when health or safety are threatened by dan- 
gerous conditions or practices, adequate protection demands that 
they cease forthwith. The community cannot await the slow 
course of judicial proceedings. 

The legislature has therefore.often seen fit to delegate to admin- 
istrative authorities the power to set forth the further requirements 
necessary to effectuate the general purpose declared by the statute, 
and to ascertain in individual instances whether the requirements 
have been met, and, if necessary, to take summary and immediate 
action to avert or minimize the threatened or actual danger. The 
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power to act in all these instances has been repeatedly sustained, 
in spite of the objection that it involves the exercise of legislative or 
judicial functions.! 


I. 
PRECAUTIONARY REGULATION. 


It is obvious that anything which might be prohibited entirely 
may be subjected to governmental supervision and restriction. 
And many acts or conditions not necessarily pernicious in themselves 
may be regulated as a precaution against the dangers involved in 
inefficiency, unwholesomeness and excess. The government and 
its agents are accorded a wider latitude in exercising a qualified 
restraint, than in enforcing complete prohibition or direct and 
positive interference with liberty or property. 

This restraint commonly takes the form of limiting the exercise 
of some calling or business to those persons or premises specially 
licensed. The exercise of this power involves the selection of the 
acts or objects to be regulated, the fixing of a standard, and the de- 
cision whether in individual instances the requirements of the 
standard have been met. The latter task is necessarily an admin- 
istrative one; and the two former, while they might conceivably 
be performed by the legislature, are quite generally delegated to 
administrative authorities, owing to the peculiarity of urban con- 
ditions and the superior technical knowledge of experts. 

A license as an official affirmation of personal fitness or approved 
physical conditions must be distinguished from a license which is 
merely the acknowledgment of the payment of a tax. Callings, 
occupations and businesses are proper subjects of taxation; and 
the method of collection may take the form of the denial of the right 
to proceed until payment of the tax is evidenced by a so-called 
license. In such cases the only reason for denying the license is 
the non-payment of the tax. But where the license is required as 
a police regulation, it may be withheld because the personal quali- 
fications or physical conditions do not meet the requirements of 
the standards imposed. While it is proper to exact a fee to cover 
the expense of supervision, the courts will hold invalid any exaction 





1 Blile v. Beach, 155 Ind. 121 (1900); People v. Hasbrouck, 1: Utah 291 (1895); 
State v. Hathaway, 115 Mo. 36 (1892). 
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of money manifestly for the purpose of securing revenue, unless 
there is present both the intent as well as the power to tax. Ina 
case where a license was required solely as a police measure, and a 
dispute arose as to the validity of the exaction of a fee and the 
proper person to be charged, a board which had expressed its will- 
ingness to examine relator as to his qualifications for locomotive 
engineer, but had stated that it would not issue a license without 
payment of the fee, was ordered by mandamus to admit him to 
examination, and if found qualified to issue the license.” 

The power to regulate must be used for the purpose of regulation. 
An ordinance requiring department stores to be licensed, which 
imposed a fee but provided no regulation or supervision, was held 
invalid as a police measure.* The court seemed to doubt whether 
department stores are proper subjects for regulation. The selec- 
tion of such subjects is a matter over which they retain control. It 
has been held that the requirement that horse-shoers must have 
three years’ experience and pass an examination bears no relation to 
public health, comfort, safety or welfare And a statute vesting 
in an administrative board the power to determine who should be 
permitted to sell patent and proprietary medicines was held uncon- 
stitutional on the ground that the public health did not require 
that the sale of such articles be confined to persons with scientific 
attainments.® 

The problem of judicial censorship over the subjects selected for 
regulation and the standards which may be required is one per- 
taining to the limits of the police power generally; though the 
courts may concede a wider latitude to the legislature as a co- 
ordinate department of government than would be accorded to an 
inferior administrative authority. In general, the licensing power 
may be exercised with respect to any business affording the possi- 
bility of practices or conditions inimical to health and safety, or to 
any calling requiring the exercise of expert skill or knowledge to 
avoid improper action necessarily prejudicial to those interests 
which it is the duty of the state to protect. 

Governmental supervision may be aimed at confining the exer- 





2 Baldwin v. Kouns, 81 Ala. 272 (1886). 

8 State ex rel. Wyatt v. Ashbrook e¢ al., 154 Mo. 375 (1899). 
# Bessette v. The People, 193 Ill. 334 (1901). 

5 Noel v. The Péople, 187 Ill. 587 (1900). 
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cise of a calling to individuals personally qualified or to physical 
conditions deemed safe and sanitary. Among the acts held prop- 
erly subject to regulation in order to secure the latter end, are the 
storing of gunpowder,’ or inflammable and explosive oils,’ the 
blasting of rock,* the erection of proposed buildings,? or bill-boards,’° 
the operation of slaughter-houses," hotels,” livery stables," laun- 
dries,“ and nurseries for trees and plants,” the peddling of milk,” 
and the sale of milk,” meat!* and provisions generally.” 

Among the callings where personal fitness may be required we 
find those of physicians,” dentists," pharmacists,” engineers,” 
mine inspectors,* plumbers,” barbers * and guides.” 

The power may be exercised not only to protect health and 
safety, but also to guard against fraud and immorality. For this 





6 Williams v. Augusta, 4 Ga. 509 (1848). 
7 Richmond »v. Dudley, 26 N. E. 184 (1891); Scranton v. Jermyn Oil Co., 5 Lanc. 
L. Rev. 277 (Pa. 1888). 

8 Commonwealth v. Parks, 155 Mass. 531 (1892). 

9 Hasty v. City of Huntington, 105 Ind. 540 (1886); Com’rs of Easton v. Covey, 
74 Md. 262 (1891); State v. Sharkey, 49 Minn. 503 (1892); State ». Johnson, 114 N.C. 
846 (1894). 

10 City of Rochester v. West, 164 N. Y. 510 (1900). 

1 Crescent City Live Stock Co. ». Butchers Union Live Stock Co., 111 U. S. 746 
(1883); St. Louis v. Howard, 119 Mo. 41 (1893). 

12 Russellville ». White, 41 Ark. 485 (1883); Holland v. Pack, Peck (Tenn.) 151 
(1823); State v. Stone, 6 Vt. 295 (1834); Stanwood v. Woodward, 38 Me. 192 (1854). 

8 33 Cent. Dig., columns 1492, 1493. 

4 In re Yick Wo, 68 Cal. 294 (1885). 

1 Ex parte Hawley, 115 N. W. 93 (S. Dak. 1908). 

16 People v. Mulholland, 82 N. Y. 324 (1880). 

17 People v. Vandecarr, 175 N. Y. 440 (1903). 

18 Kinsley v. Chicago, 124 Ill. 359 (1888); Porter ». City of Water Valley, 70 Miss. 
560 (1893); Ash v. The People, 11 Mich. 347 (1863). 

19 Thomas v. Town of Mount Vernon, 9 Oh. 290 (1839). 

20 Dent v. West Virginia, 129 U. S. 114 (1889); Reetz ». Michigan, 188 U. S. sos 
(1903); People ». Hasbrouck, 11 Utah 291 (1895); France v. The State, 57 Oh. St. 1 
(1897); State ex rel. Burroughs v. Webster, 150 Ind. 607 (1898). 

*1 State v. Creditor, 44 Kan. 565 (1890); Gosnell ». The State, 52 Ark. 228 (1889); 
State v. Vandersluis, 42 Minn. 129 (1889); Wilkins v. State, 113 Ind. 514 (1887). 

2 State v. Heineman, 80 Wis. 253 (1891); Noel v. The People, 187 Ill. 587 (1900). 

% McDonald v. The State, 81 Ala. 279 (1886); Smith v. Alabama, 124 U. S. 465 
(1888); Nashville, etc. R. R. Co. v. Alabama, 128 U. S. 96 (1888). 

% Wilmington Star Mining Co. v. Fulton, 205 U. S. 60 (1906). 

% Singer v. State, 72 Md. 464 (1890); People v. Warden of City Prison, 144 N. Y. 
529 (1895); Douglas v. The People, 225 Ill. 536 (1907). 

% State v. Zeno, 79 Minn. 80 (1900); State v. Sharpless, 71 Pac. 737 (Wash. 1903). 
27 State v. Snowman, 94 Me. 99 (1900). 
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reason it is held that the privilege of book-making and pool-selling 
may be limited to persons found to be of good character.* Such 
provisions are of course sustained in regulating any calling, such 
as the liquor traffic, which may be prohibited entirely. And even 
with respect to other callings, having no necessary flavor of evil, 
the power to license is upheld, though the qualifications required 
are of a moral rather than an intellectual nature. Licenses are 
demanded of private detectives, pawnbrokers,*® junk-dealers and 
dealers in second-hand goods,** auctioneers,®? book-canvassers,** 
and hawkers and peddlers.* Sometimes the inquiry preliminary to 
the granting of a license will relate to the conditions of the place 
of business as well as to the qualifications of the one seeking per- 
mission. This would be true as to the sale of liquor, the conduct 
of a billiard hall* or other place of amusement, and of ware- 
houses.*? 

Sometimes the precautionary measures of administrative author- 
ities extend beyond mere inspection to positive interference. The 
courts have sustained an ordinance requiring all second-hand 
clothing to be fumigated by public authorities at the expense of 
the owner,** and a statute requiring all rags to be disinfected, whether 
actually infected with disease or not, where the danger was thought 
too great to permit of discrimination.*® The same reason justifies 
compulsory vaccination. 

The acts and businesses subjected to regulation are far more 
numerous than any list to be gleaned from judicial decisions; for 





28 State v. Thompson, 160 Me. 333 (1900). 

29 In re Burnett’s Application, 5 Pa. Dist. R. 3 (1895). 

80 Launder v. Chicago, 111 Ill. 291 (1884). 

8 Grand Rapids v. Brandy, 105 Mich. 670 (1895). 

% People ex rel. Schwab v. Grant, 126 N. Y. 473 (1891). 

% Borough of Warren v. Geer, 117 Pa. St. 207 (1887). 

*“ State v. Harrington, 68 Vt. 622 (1896); Duluth v. Krupp, 46 Minn. 435 (1891); 
Commonwealth v. Gardner, 133 Pa. St. 284 (1900); Morrill v. State, 38 Wis. 428 
(1875). 

% In re Snell, 58 Vt. 207 (1885). 

% Wallack v. City of New York, 3 Hun (N. Y.) 84 (1874). 

"87 Cargill Co. v. Minnesota, 180 U. S. 452 (1900). And for protection against fraud 
in sales, weights and measures may be required to be proved and sealed by a public 
inspector. People ex rel. Gould v. Rochester, 45 Hun (N. Y.) 102 (1887). The use 
of uninspected standards has been held a defense in an action for the price of goods 
sold. Bisbee v. McAllen, 39 Minn. 143 (1888); Smith v. Arnold, 106 Mass. 269 (1871). 

38 Rosenbaum v. Newbern, 118 N. C. 83 (1896). 

89 Train v. Boston Disinfecting Co., 144 Mass. 523 (1887). 





ADMINISTRATIVE EXERCISE OF THE POLICE POWER. 273 


many statutes and ordinances have been long enforced without being 
questioned in the courts. 

It is to be noted that even where supervision and the requirement 
of a license are not deemed improper, ordinances regulating useful 
callings have been declared invalid on account of discriminations in 
favor of certain classes or individuals which bear no relation to the 
fitness of those exempted from the examination or inspection re- 
quired of others.“ A regulation which required a license for all 
electricians except those employed by the city in its departments 
of police and public buildings, and those employed by lighting and 
electric railway companies in the installation and maintenance of 
meters and pole-line service, was held void on the ground of dis- 
crimination, where the court was of opinion that the work of those 
excepted possessed the same elements of danger as that of those 
required to be examined.” While it has been held proper to divide 
engineers into four classes according to the character of the work 
in which they are engaged, with different qualifications for each 
class, a regulation which required an examination of journeymen 
plumbers but permitted master plumbers to be registered without 
examination was declared invalid for lack of uniformity.“ 

The administrative action in establishing the standard set forth 
as a condition of obtaining the license, like the administrative se- 
lection of the subjects to be regulated, is open to judicial review. 
The court has doubted the legality of a requirement that no medical 
school would be put on the accepted list if it permitted more than 
forty-five per cent of its matriculants to graduate,® and has held 
unreasonable and void the requirement that applicants for a plumb- 
er’s license must possess a knowledge of physics and hygiene. 
The right to conduct a nursery from which to sell plants and trees 
cannot be conditioned on establishing that the applicant is ‘“‘re- 
sponsible,” in the sense that he is financially able to pay damages 
for bad stock sold.” It was said that a man cannot be denied the 





49 See Freund, Police Power, sec. 493, for review of statutory requirements of recent 
years. 

“| State v. Gardner, 58 Oh. St. 599 (1888); Harmon 2. State, 66 Oh. St. 249 (1902). 

® State v. Gantz, 124 La. 535 (1909). 

* Hyvonen »v. Hector Iron Co., 103 Minn. 331 (1908). 

“ Commonwealth v. Shafer, 32 Pa. Super. Ct. 497 (1907). 

% Towa Eclectic Medical College Ass’n v. Shrader, 87 Ia. 659 (1893). 

United States ex rel. Kerr v. Ross, 5 D. C. App. 241 (1895). 

Ex parte Hawley, 115 N. W. 93 (S. Dak. 1908). 
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right to sell his trees because he is poor, as poverty is no indication 
of dishonesty. In a decision sustaining the refusal of a license to 
practice medicine because of deceptive advertising, the court ob- 
served that ‘‘unprofessional conduct” must consist in something 
more than the violation of some code of professional ethics, and 
indicated that the mere fact of having advertised would be an in- 
sufficient ground for denying a certificate, even though such adver- 
tising is frowned upon by the profession.** In a recent Wisconsin 
opinion it was observed that there is a wide interval between the 
ideal and the practical, and that 


“common sense as to reasonable requirements and reasonable means of 
securing such requirements should prevail, not the extreme views of well- 
meaning persons as to what is for the best. Idealists will often find 
efforts to force their standards of living upon people generally by legis- 
lation barred by constitutional limitations.” * 


It is to be remembered, however, that, in exercising this review, 
the courts are chary of overruling the standard fixed by the admin- 
istration. In declining to hold that commissioners had exceeded 
their discretion in requiring party-walls to be thirteen inches in 
thickness, Mr. Justice Robb observed: 


“Tn view of the wide latitude of discretion given the commissioners by 
this act, a plain case of usurpation of power or abuse of discretion must 
be made before the court would be authorized to interfere.” 


In another case which sustained as reasonable the administrative 
ruling that licenses to peddlers of milk would be granted only to 
those who provide a special room for storing milk and cleansing 
utensils, the court declared that it would not review the refusal of 
a license unless facts were alleged showing that the discretion was 
not honestly exercised in the interest of a pure milk supply, 
saying: 


“The office of an alternative writ, if one were granted, would be to 
try out in the courts the question as to whether it was good judgment to 
require milk producers to maintain a separate milk room. This would 
substitute the opinion of the court for that of the milk officer. It is not 





48 State v. State Medical Examining Board, 32 Minn. 324 (1884). 
49 Bunnett v. Vallier, 116 N. W. 885 (1908). 
5° United States ex rel. Smithson v. Ashford, 29 D. C. App. 350 (1907). 
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desirable or in the public interest that the discretion of the health off- 
cer should be so reviewed, and, whether the power to do so exists or not, 
it ought not, in my opinion, to be exercised in this case.” ™ 


So also, where the court denied a mandamus to coerce the grant- 
ing of a license where the board had determined that the college 
from which relator held a diploma was not “reputable,” it was 
said that the methods by which the board should determine the 
reputability of a dental college not being set forth in the statute, 
they may do so in any way they deem proper, and that candidates 
for licenses must submit to their judgments, so long as they are 
within the boundaries of reason and common sense. “ Having once 
determined the character of a dental college, within all reasonable 
limits, when and under what circumstances the subject shall be 
re-opened rests solely in the board’s discretion.” * 

With respect to the regulation of those callings requiring expert 
ability, the Supreme Court has said that the nature and extent of 
the qualifications demanded must depend primarily upon the judg- 
ment of the state as to their necessity, and that if appropriate to 
the calling and attainable by reasonable study, no objection can be 
raised to their validity because of their stringency or difficulty. This 
was applied not only to the right to begin the practice of medicine, 
but to the privilege of continuing it. 

But the qualifications required by statute, and so a fortiori by 
an administrative body, must relate to the subject matter demand- 
ing regulation. One cannot be deprived of the right to practice his 
profession for disqualifications which have no bearing on his fitness 
to continue therein. Yet the qualifications which relate to fitness 
are not confined to those of a technical or scientific order, but em- 
brace moral attainments as well. A physician, whatever his scien- 
tific attainments, may have his licensé revoked for employing 
these faculties perversely.” 

Under many statutes, however, the administration is not re- 
quired to establish any standard by which to test the right of an 
applicant to a license. Each individual case is committed to the 





Foote, J., in People ex rel. Shelter v. Owen, 116 N. Y. Supp. 502 (1909). 

® State ex rel. Coffee v. Chittenden, 88 N. W. 587 (Wis. 1902): 

8% Dent v. West Virginia, 129 U. S. 114 (1889). 

“ Cummings ». Missouri, 4 Wall. (U. S.) 277 (1866); Ex parte Garland, 4 Wall. 
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% Hawker ». People, 170 U. S. 189 (1898). 
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special and unregulated discretion of the board or official. Here 
obviously the courts cannot review the standard in the subcon- 
sciousness of the administration. They are necessarily the final ar- 
biters of the individual right or privilege. For this reason statutes 
vesting such power are in many jurisdictions declared invalid. 

A distinction appears between acts which, though they might 
possibly be prohibited entirely, yet may be so performed as to give 
rise to no danger or evil, and those deemed necessarily pernicious, 
however or wherever sought to be committed. In spite of their 
evil quality, the law-makers. may find universal and complete pro- 
hibition inexpedient, and prefer to deny the right to all save those 
specially selected. The law is clear that, with respect to such acts, 
this selection and consequent granting of a license may be com- 
mitted to the unrestrained discretion of an administrative body. 
The Supreme Court has declared ® that, since the liquor traffic 
might be prohibited altogether, there is no inherent right to engage 
therein, and that therefore the manner and extent of regulation 
rests entirely in the discretion of the governing authority. 

A more difficult question arises with respect to occupations which 
if properly conducted are confessedly innocuous, where the only 
source of danger lies in unsanitary conditions or in an excessive 
number of acts or establishments. In reference to such acts it is 
asserted by many courts that, though no one may claim the right 
to follow the given calling or to perform the given acts free from all 
restraint, each person must be granted permission on complying 
with certain conditions definitely set forth for his guidance. It 
has therefore been held improper to make the right to do any lawful 
act dependent on the mere whim of some administrative board or 
official, who may in the presence of identical conditions grant the 
privilege to one and withhold it from another. In Baltimore »v. 
Radecke *’ an ordinance prohibiting the erection of a stationary 
steam engine without the consent of the mayor and council was 
held void for failure to set forth any conditions controlling the 
exercise of the discretion to grant or withhold permission. And in 
Yick Wo v. Hopkins,** the Supreme Court annulled a similar ordi- 
nance relating to the operation of laundries in wooden buildings, 
and declared: 





56 Crowley v. Christensen, 137 U. S. 86 (1890). 
57 49 Md. 217 (1878). 88 118 u. S. 356 (1886). 
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“The very idea, that one man may be compelled to hold his life, or 
the means of living, or any material right essential to the enjoyment of 
life, at the mere will of another, seems to be intolerable in any country 
where freedom prevails, as being of the essence of slavery.” 


The language of this opinion has been cited in many decisions 
which have declared statutes and ordinances unconstitutional for 
making the right to exercise some act, trade or calling, not harmful 
in itself, dependent on the unrestrained discretion of some admin- 
istrative authority. 

But the Supreme Court has receded from the extreme position 
announced in Yick Wo v. Hopkins, and stated that that decision 
should be rested on the fact that the administration of the law 
there indicated actual discrimination against a certain class of in- 
dividuals.*? And in Wilson v. Eureka City, they sustained an or- 
dinance which prohibited the moving of any building on the streets 
without the written permission of the mayor, although the ordi- 
nance did not prescribe the circumstances by which his discretion 
in the matter was to be controlled. The court refers to Re Flaherty™ 
and its summary of the decisions where the exercise of this unre- 
strained discretion has been held proper. It is true that most of 
them are instances of the use of the streets or the public parks, 
where the control of the city is more extensive than over acts done 
on a man’s own premises. But others involved statutes which for- 
bade the keeping of swine without a permit from the board of 
health,” or the erection and repair of buildings without a permit 
from the designated officials,* or made the right to ring bells or 
blow whistles dependent upon the consent of the board of aldermen. 

Some of these acts might doubtless have been forbidden to every 
one within some defined area; but even as to such we have a square 
conflict of authority; for the decisions which object to the vesting 
of unrestrained discretion are based on the ground, not that every 
one has a right to do the thing for which consent is required, but 
that where not inherently evil whatever the conditions surrounding 
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it, if permitted to one, it must be granted to another on fulfilling 
the same objective conditions. 

In spite of the dangers of favoritism and unjust discrimination, it 
may be said that unless such statutes are to be sustained, at least 
with respect to acts which if done too frequently or in too many 
places would produce manifest harm, it will be necessary to pro- 
hibit certain acts or occupations entirely, in order to prevent the 
danger which would arise from transferring the unrestrained dis- 
cretion of the administrative authority to the individuals engaged in 
the enterprise. 

After selecting the subjects for regulation and fixing a standard, 
there remains the further task of ascertaining in individual instances 
whether the requirements of the standard have been complied 
with. With respect to the quality of provisions or the condition of 
the premises where any business is sought to be conducted, the 
method employed will usually be that of inspection. Where the 
possession of personal qualifications is in issue, the determination 
may be reached by examining the candidate to discover his attain- 
ments, or by ascertaining whether he has fulfilled the require- 
ments of study or received a previous certificate prescribed by 
statute or regulations. In Reetz v. Michigan © it was objected that 
the power to determine whether one had been legally registered 
under a prior statute involved the decision of a legal question. 
But the Supreme Court answered that no provision in the federal 
Constitution forbids a state from granting to a tribunal, whether 

called a court or a board or registration, the final determination of 
a legal question. The statute giving this power to the Board of 
Registration was sustained although no right of appeal was therein 
provided. And it is held that the task of determining upon qualifi- 
cations as to honor and moral fitness may be devolved upon an 
administrative body. But the applicant is entitled to be heard 
upon the question. 

Where the requirement of a license and the standards imposed 
are both valid, the receipt of permission is essential to the legality 
of action taken. It is no defense that the individual does in fact 
possess the qualifications which would entitle him to a license. The 





% 188 U.S. 505 (1903). 
® State v. State Medical Board, 32 Minn. 324 (1884). 
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purpose of precautionary regulation would be defeated by allowing 
every one to be his own inspector, subject to the subsequent ap- 
proval of a jury. Unlicensed acts are illegal even though a license if 
requested could not rightfully be denied.“ One who makes no re- 
quest for permission can defend his conduct only on the ground 
that permission could not be required. The determination of quali- 
fications is committed primarily to administrative, not judicial, au- 
thorities. The courts will not conduct an original investigation, nor 
can there be judicial review of an administrative determination 
which has not been made. 

If, however, the board refuse to entertain an application for a 
license, their consideration of qualifications may be coerced by 
mandamus. The writ has issued to compel the giving of an exam- 
ination to determine whether relator is entitled to practice law,® 
and to compel a Civil Service Board to admit relator to examina- 
tion for an appointment to a position in the classified service.” 

Moreover, the license itself may be secured by mandamus when 
the officers withholding it are vested with no discretionary power, 
but entrusted merely with a ministerial duty.” This relief was ob- 





68 This is true even where a license has been applied for and wrongfully refused. 
City of Montpelier v. Mills, 85 N. E. 6 (Ind. 1908). Vide infra, p. 289. Third parties 
may take advantage of the illegality of unlicensed acts in a suit to recover for work 
done and materials furnished, Bronold ef al. v. Engler, 105 N. Y. Supp. 508 (1907). 
Some decisions limit the doctrine to cases where the statute prohibits engaging in the 
business without a license or expressly vitiates all contracts made by one without a 
license, and refuse to apply it where such provisions are absent, Streivel v. Lally, 
tor S. W. 1134 (Ark. 1909); or where the statute merely imposes a penalty, Sun- 
flower Lumber Co. v. Turner Supply Co., 48 So. 510 (Ala. 1909). If there was no at- 
tempt to comply with the law, third parties may take advantage of illegality where 
the requirement of a license is a revenue rather than a police measure, Gilley v. Harrel, 
tor S. W. 424 (Tenn. 1907); but it is held that the non-payment of a revenue tax, 
where it was tendered but not accepted, does not invalidate the contracts of an un- 
licensed person, where the occupation was otherwise lawful and required no regulation 
or supervision. Fossett v. Rock Island Lumber & Mfg. Co. et al., 76 Kan. 428 (1907). 

69 Florida ex rel. Lamson v. Baker, 25 Fla. 598 (1889). 

7 People ex rel. Ryan v. Wheeler, 2 N. Y. St. Rep. 656 (1886). 

Cf. United States ex rel. Kerr v. Ross, 5 D. C. App. 241 (1895), where commissioners 
who had unlawfully delegated to a board of examiners the power to entertain applica- 
tions for licenses were compelled by mandamus to receive and entertain the applica- 
tion themselves, and Territory v. McPherson, 6 Dak. 27 (1888), where the writ issued 
to compel commissioners to fix licenses to sell liquor under the right statute after they 
had fixed them under the wrong one. 

7 People ex rel. Danziger v. Metz, 107 N. Y. Supp. 970 (1908); State Board of 
Pharmacy of Kentucky v. White, 84 Ky. 626 (1886); People v. Busse, 231 Ill. 251 (1907) 
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tained where the refusal to issue a permit for a building was based 
on authority claimed under an ordinance declared invalid,” and 
where an excise board denied a license on grounds not committed to 
their jurisdiction,” or for the professed reason that no more saloons 
were needed and that a number of neighboring property owners 
less than a majority objected, which was no legal ground for the 
refusal.” 

Where, however, the denial of a license is based on a finding of 
fact lawfully committed to the discretion of the licensing authority, 
mandamus is not available to substitute the discretion of the court 
for that of the administrative board. In a case where the writ was 
sought after the board had passed adversely on the standing of the 
medical school from which relator received his diploma, the opinion 
stated that 


“while courts on suitable occasions will apply the spur of mandamus to 
put the discretion of inferior courts and officers in motion, yet after that 
discretion has been exercised, as in the case at bar, no matter in what 
way, the mandatory authority to compel the doing of the particular act 
prayed for is at an end.” 


It was further observed that, should the court arrogate to itself 
such revisory powers, 


“it would, while palpably usurping functions conferred exclusively by the 
law upon others, in the endeavor to ascertain whether a given college 
is a ‘medical institution in good standing,’ . . . find itself seriously 
embarrassed by the character of the investigation it would be compelled 
to make; might find itself wandering amid the mazes of therapeutics or 
else boggling at the mysteries of the pharmacopeeia.” ® 


The doctrine is well established that the courts will not in man- 
damus proceedings endeavor to ascertain for themselves the 





(where the board had no discretion to refuse a license to sell cigarettes manufactured 
only from pure tobacco). 

7 Bostock v. Sams, 95 Md. 400 (1902). Ordinance attempted to authorize refusal 
of permit to erect building which would not conform in appearance to other buildings 
in the neighborhood, and would tend to depreciate the value of surrounding 
property. 

73 Griffin v. United States ex rel. Le Cuyer, 30 D. C. App. 291 (1908); State ex rel. 
Johnston ». Lutz et al., 136 Mo. 633 (1896). 

™ State ex rel. Galle ». New Orleans, 113 La. 371 (1904). 

% State ex rel. Granville v. Gregory, 83 Mo. 123 (1884). 
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standing or reputation of the institution found deficient by the 
administration.” 

The same rule prevails where the licensing authority has in the 
exercise of discretion duly vested passed adversely upon the personal 
qualifications or characteristics of an applicant. Mandamus was 
denied to overrule the decision of the State Board of Examiners of 
Architects in refusing a license to relator on the ground that he was 
a builder and not an architect, although the trial court had found 
that he was an architect and had ordered the writ to issue.” And 
where the writ was sought to secure a certificate to practice den- 
tistry denied by the board after a personal examination of the re- 
lator, the petition was dismissed and the refusal of the court below 
to inspect the examination papers was sustained.’ 

Mandamus has been denied to overrule the exercise of discretion 
in denying a license to a person deemed unfit to be an auctioneer, 
the court declaring that the discretion of the mayor is not subject 
to judicial supervision or control.” It has been denied also to over- 
rule the determination that relator was not qualified to run an 
intelligence office,*° did not possess the moral attainments requisite 
to entitle him to a license for a dram-shop,* or was not a fit and suit- 
able person to conduct a pawnbroker’s establishment.” So also 
it was refused where the County Commissioners denied a license 
to carry fire-arms on the ground that the applicant and his wit- 
nesses were unknown to them, so that they were not satisfied as to 
his moral character. The court observed further that if the stat- 
ute requiring a license were unconstitutional, mandamus certainly 
could not be employed to compel its issue. 

Where the privilege sought is of great importance, the courts are 
inclined to be more guarded in their language when declining to 
review administrative judgments on moral qualifications, although 
a careful search has failed to discover any instance where manda- 





% Williams v. Dental Examiners, 93 Tenn. 619 (1894); State ex rel. Medical College 
v. Coleman, 64 Oh. St. 377 (1901); State ex rel. Kirchgessner v. Board of Health, 53 
N. J. L. 594 (1891). 

77 Tllinois State Board of Architects ». The People, 93 Ill. App. 436 (1900). 

78 Ewbank v. Turner, 134 N. C. 77 (1903). 

79 People ex rel. Schwab v. Grant, 126 N. Y. 473 (1891). 

8 People ex rel. Hall v. San Francisco, 20 Cal. 592 (1862). 

8 State ex rel. Kyger v. Holt County Court, 39 Mo. 521 (1867). 

8 Harrison v. People, 121 Ill. App. 189 (1905). 

8 Florida ex rel. Russe v. Parker, 57 Fla. 170 (1909). 
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mus was issued because the court differed from the administration 
on the question of an applicant’s character. But in State ex rel. 
Hathaway v. State Board of Health,** which denied mandamus to 
compel a certificate to practice medicine, where the board’s refusal 
was based on the ground that relator’s previous advertising had 
been unprofessional and dishonorable, the court qualified its asser- 
tion that the Board of Health is charged with the performance of 
important discretionary duties, whose performance will not be ham- 
pered by mandamus, by the exception: ‘until a case of manifest 
injustice is shown.” In a similar case where the unprofessional 
conduct consisted in the claim to be a medicine man of a tribe of 
Indians and the proprietor of a marvelous nostrum which when 
taken internally would cure cholera morbus and when applied ex- 
ternally drive away rheumatism, the court, though unqualified in 
its assertion that the certificate could not be compelled by manda- 
mus, went further and observed that unprofessional conduct must 
consist in something more than the violation of some professional 
code of ethics.® 

Many of thé administrative decisions which the courts decline to 
review relate to matters which the Supreme Court declares may 
lawfully be committed to the uncontrolled discretion of the board.® 
Where the discretion is so wide that it may be exercised without 
announcing the reasons on which it is based, the administrative 
judgment seems necessarily free from judicial review. To require 
the administration to set forth in its answer every motive ard 
circumstance which influenced its action would defeat the very 





% 103 Mo. 22 (1890). 

% State ex rel. Powell v. State Medical Examining Board, 32 Minn. 324 (1884). 

8% This is true of the denial of a license to sell liquor, Sherlock v. Stuart, 96 Mich. 
193 (1893), where based on the ground of excessive numbers, State ex rel. Howe 2. 
Northfield, 94 Minn. 81 (1904); denial of a license to keep a tavern on ground place 
proposed is not convenient, Yeager, ex parte, 11 Gratt. (Va.) 655 (1854); to run a 
theatre, People ex rel. Armstrong v. Murphy, 72 N. Y. Supp. 473 (1901); to conduct a 
musical entertainment, on the ground that it would have a demoralizing influence 
since liquors were dispensed in the place proposed, People ex rel. Dorr v. Thatcher, 42 
Hun (N. Y.) 349 (1886); to erect a livery stable, Hester ». Thomson, 35 Wash. 119 
(1904); to construct a sidewalk, State ex rel..Connor ». St. Louis, 158 Mo. 505 (1900); 
or to run a ferry, on the ground that the public necessity did not require it, State ex 
rel. Campbell v. Cramer, 96 Mo. 75 (1888). Cf. Commonwealth v. State Board of Health, 
4 Walker (Pa.) 350 (1862). In Bailey v. Van Buren Circuit Judge, 128 Mich. 627 (1901), 
where the board declined to approve a druggist’s bond on the ground that the sureties 
were insufficient, the court refused to frame for the jury an issue as to good faith. 
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purpose for which this wide discretion is vested. But Yick Wo ». 
Hopkins *’ is still law to the effect that the exercise of this discretion 
is improper when employed arbitrarily and unjustly to discriminate 
against a certain class. One who had been denied a license under 
such circumstances could clearly resist criminal prosecution.®* 

Possibly under such circumstances, mandamus would lie to secure 
a license. In the opinion from the Missouri court which contained 
the strongest language against reviewing the administrative dis- 
cretion by mandamus,** it was said that the discretionary power to 
refuse a certificate to practice medicine does not extend to dis- 
criminating against any particular school of medicine. And in 
another case where a peremptory mandamus was denied to over- 
rule the decision of the board of health in revoking permits to sell 
milk, that court suggested that relator should proceed by alternative 
mandamus if the board had acted arbitrarily or tyrannically.°%° In 
another decision from Missouri, it was declared obiter that, if the 
board withholds a license from caprice, mandamus will lie to compel 
them to perform their duty, even though the ordinance may not 
provide that no person possessing the necessary qualifications shall 
be refused a license.** The same possibility of judicial review is 
suggested by another dictum which states that to secure mandamus, 
it is not sufficient to allege in general terms that the refusal of the 
permit was capricious, tyrannical, arbitrary and unreasonable, but 
that facts tending to show it must be stated.” 

All these decisions, however, dealt with administrative determina- 
tions reached after an endeavor to ascertain whether the applicant 
possessed certain qualifications or attainments announced as the 
condition on which all should be entitled to receive the license or 
permit. Where the board is not required to set forth the conditions 
which are to control its discretion, its action is necessarily in a cer- 
tain sense capricious and arbitrary. Since no applicant has ground 
of complaint merely because he is denied permission under circum- 
stances identical to those under which it is granted to another, it 
must be exceedingly doubtful whether he could coerce the issue of 
a license by showing further that licenses were invariably denied to 





87 118 U.S. 356 (1886). 88 Tbid. 

89 State ex rel. Granville v. Gregory, 83 Mo. 123 (1884). 

9 People ex rel. Lodes ». Board of Health, 189 N. Y. 187 (1907). 
® St. Louis ». Lamp Mfg. Co., 139 Mo. 560 (1897). 

% People ex rel. Shelter ». Owen, 116 N. Y. Supp. 502 (1909). 
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some group or class to which he belongs under circumstances which 
uniformly resulted in permission being accorded to others. It is 
more likely that he must assume the risk of acting without per- 
mission, relying on the discrimiriation practiced as a defense when 
prosecuted criminally. 

But the dicta quoted are an indication that where the discretion 
vested is not unlimited, mandamus will sometimes lie to control the 
action of the board. Where their discretion is confined to the ascer- 
tainment of matters of fact, mandamus may be employed to review 
the assumption of power to determine questions of law.% Thus the 
writ was granted where the return of building commissioners ad- 
mitted conditions necessary to entitle relator to his certificate and 
revealed that their refusal was based on error of law.™ 

And where in any other way the pleadings disclose that the issue 
of the writ will not interfere with the exercise of discretion but will 
force action refused on some other pretense, the court will grant re- 
lief. Thus where on demurrer to the petition it was conceded by the 
board that the relator on examination had exceeded by five per 
cent the minimum requirements and that he was denied his certifi- 
cate ‘‘wilfully and maliciously,” redress was given on the theory 
that the board having exercised its discretion and found relator 
qualified, the issue of the certificate was a mere ministerial act.® 
The writ was also granted where the discretion vested was confined 
to the power to determine the reputability of the college from which 
relator received his diploma, and the board by demurrer confessed 
that it found the standing of the institution satisfactory, but denied 
the license through malice and the desire to injure relator’s college 
in order to promote the interests of a rival in which the members 
of the board were personally interested. Having determined that 
the college was reputable, their judicial or discretionary power was 
said to be exhausted. In discussing the function of the writ, the 
court declared that it could afford a remedy where the discretionary 
power was exercised with ‘‘manifest injustice” or where “it is 
clearly shown that the discretion is abused.” It was said that an 
officer may be guilty of “‘so gross an abuse of discretion or such an 
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evasion of positive duty, as to amount to a virtual refusal to perform 
the duty enjoined.” No such broad principle was necessary to es- 
tablish the right to relief under the pleadings; but in a recent Mis- 
souri decision, the issue of the certificate was compelled merely be- 
cause the court differed from the board on a finding of fact.” The 
denial of the certificate was based on the finding of the board that 
the applicant was not a matriculant in a medical school prior to a 
certain date. The court ruled that the evidence before the board 
could not possibly warrant such conclusion, and seemed to regard 
its power to overrule the finding of the board in the same light as its 
duty to set aside the verdict of a jury. But any such doctrine must 
be confined to determinations based merely on the weighing of evi- 
dence and involving no exercise of expert judgment or opinion. 

Where the discretion has been rightly exercised, the court will not 
issue mandamus conditioned on compliance by the relator with such 
lawful changes as the board may order. “The office of a mandamus 
is not to compel action by the building department in advance of 
the preparation and adoption of proper plans, but only to compel 
action when plans affording no legitimate ground of objection have 
been arbitrarily or unreasonably condemned.” 

The writ will not issue against an officer subject to the control of 
some higher administrative authority. Thus, where a building com- 
missioner denied a permit to make alterations and his denial was 
sustained by a Board of Appeal, the court held that he had no 
authority under the statute to issue the permit and therefore could 
not be constrained by mandamus.*® Whether some action might 
be entertained to review the decision of the Board of Appeal was not 
determined. 

Certiorari proves an even less effective remedy than mandamus; 
for it is refused, not only because of the nature of the decision 
sought to be reviewed, but because of the impotence of the 





7 State cx rel. McCleary v. Adcock, 206 Mo. 550 (1907). 

% Hartmen ». Collins, 94 N. Y. Supp. 63 (1905). 

% Greene v. Damrell, 175 Mass. 394 (1900). 

100 In Hildreth v. Crawford et als., 65 Iowa 339 (1884), where a pharmacist’s license 
was revoked because of illegal sales of intoxicants, the court declared that where the 
commissioners of pharmacy are clothed with power to determine certain facts, their 
decision cannot be reviewed on certiorari upon the ground that the evidence was in- 
competent or insufficient; and in State ex rel. Puyallup v. Superior Court, 50 Wash. 
650 (1908), prohibition was issued to prevent certiorari to review the act of the council 
in revoking a liquor license, on the ground that its action in revoking a license with- 
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remedy. “If the act of granting a license is merely ministerial, the 
writ of certiorari will not lie to review an order of the board, because 
it is not judicial in its nature. And if the act is judicial, yet dis- 
cretionary in character, the writ will not lie because it would be 
contrary to a discretionary power to have it reviewed by way of 
appeal, or by any proceeding in the nature of an appeal.” 1" The 
writ has been denied to review the determination of a board of 
health that relator was not entitled to a license to sell milk, where 
under the statute such determination might be reached without 
granting a hearing, on the ground set forth in the opinion that 
certiorari lies only to review action judicial in character, and a judi- 
cial proceeding implies a hearing as a matter of right to the person 
affected thereby.) 

In some jurisdictions, however, certiorari is employed to review 
administrative action not necessarily judicial in nature. There it 
seems to afford the same opportunities for redress which are avail- 
able in mandamus proceedings. In Pennsylvania, though certiorari 
is denied to review the exercise of discretion in granting or refusing 
a license to sell liquor,!® it is employed, where there has been a 
hearing, to ascertain whether the licensing authority has kept within 
the limits of the powers conferred and has exercised them in con- 
formity with law. It was decreed that where there was no discre- 
tion to refuse a license, the denial of the board should be reversed 
and a procedendo awarded. In New Jersey, relief against the 
revocation of a license was granted for the express reason that the 
board had failed to accord a hearing. In an Iowa decision which 
denied certiorari on the ground that it is unavailable to review the 
‘correctness of decisions of fact within the jurisdiction vested, it was 





out cause and refunding the unearned portion of the license fee is conclusive and not 
subject to review by the courts. 

101 Com’rs of Raleigh v. Kane, 2 Jones L. R. (47 N. C.) 288 (1855). 

18 People ex rel. Lodes ». Department of Health of the City of New York, 100 N. Y. 
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stated obiter that certiorari may consider whether the defendant has 
exceeded his proper jurisdiction or is otherwise acting illegally, and 
that relief would be given if the determination had been reached 
without a hearing.1 But this employment of the writ to review ac- 
tion not judicial in nature runs counter to the great weight of 
authority. 

Where there exists a recognized ground of equitable jurisdiction, 
it seems that the licensing authority may be enjoined from taking 
any action with respect to the granting or refusal of a license, if 
the statute under which it claims authority is unconstitutional.’ 
But an injunction will not issue merely because the board seems 
about to make a mistake in deciding whether a license shall be 
granted. Where it was sought to prevent a sealer of weights and 
measures from deciding whether he would approve of a certain kind 
of computing-scale, on the ground that he intended to condemn all 
scales of the given variety, it was held that the correctness of this 
kind of scale was not properly in issue, because the court could not 
take from the officer the duty of deciding the question on the 
ground that he intends to come to a wrong decision. In another 
case injunction was denied to restrain the revocation of a license, on 
the ground that the board had the right to proceed to revoke even 
if they were about to act erroneously, and that the statute giving 
an appeal to the district court on questions of law and fact fur- 
nished an adequate remedy.!° Such remedy as is afforded by the 
possibility of securing the license by mandamus would seem suffi- 
cient! ground for denying the interposition of equity in all cases 
where no positive interference is threatened. 

Moreover, it has been held that injunction will not lie to restrain 
a board of health from interfering with a business for which a per- 
mit was denied, however wrongfully, where the statute provides 
pecuniary penalties for the violation of their orders, for this is in the 
nature of an appeal to equity to restrain public officers from enforc- 
ing the criminal law."° But a contrary result was reached where 
the court held that the rule that equity will not enjoin the enforce- 
ment of a perial ordinance is limited to attempts to restrain judicial 





10 Towa Eclectic Medical College Ass’n v. Schrader, 67 Ia. 659 (1893). 

107 Moneyweight Scale Co. ». McBride, 199 Mass. 503 (1908), (semble). 
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109 Wolf ». State Board of Medical Examiners, 123 N. W. 1074 (Minn. 1909). 
10 Cohen v. Department of Health, 113 N. Y. Supp. 88 (1908). 
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enforcement, and restrained a board from closing the plaintiff’s 
place of business for the alleged violation of a liquor ordinance." 
Where the enforcement threatened is not penal in its nature, a bill 
will be granted to restrain unlawful action, provided there is some 
basis of equitable jurisdiction. The immediate incarceration in a 
pest house of one afflicted with leprosy has been restrained where it 
appeared that less stringent measures would afford adequate pro- 
tection to the public.“* The court doubted whether an action for 
damages would be an adequate remedy, even if one would lie, but 
were of opinion that the officers would not be personally responsible 
for such an error in honest judgment of what their official duty re- 
quired. In a case where a bill to enjoin the enforcement of an ordi- 
nance requiring the registration of plumbers was dismissed because 
the ordinance was held to be valid, the court observed that even if 
it were void, no individual plumber could secure an injunction be- 
cause no property right was involved, but that the firm employ- 
ing plumbers might secure such relief because there was a threatened 
invasion to property rights in that their business would be greatly 
injured if they were prevented from securing the services of plumb- 
ers."3 It is not inconceivable that the individual plumber might 
also feel that his business would be greatly injured if he were pre- 
vented from securing employment. 

It is manifest, then, that where the lawfulness of any action may 
be conditioned on the possession of a license, the individual is largely 
dependent upon the judgment of the administrative body to whom 
the duty of passing upon his qualifications is entrusted. Without a 
license he proceeds at his peril. Where there is power to regulate 
and the standards imposed relate to the matter under supervision, 
but are invalid merely because of their excess, the one denied per- 
mission cannot proceed without a permit, but is limited to the right 
to enforce the issue of a license or permit on compliance with stand- 
ards deemed adequate by the court. A builder cannot erect a wall 
according to his fancy, although the requirements of the admin- 
stration may be excessive." It has been held that a showing of 





ll Cafion City et al. ». Manning ef al., 95 Pac. 537 (Col. 1908). 

uz Kirk ». Wyman, 83 S. C. 372 (1909). In Chicago v. The Ferris Wheel Co., 60 IIl. 
App. 384 (1895), the city was enjoined from interfering with the Ferris Wheel for non- 
payment of a license fee which the court adjudged exorbitant. 

3 Robinson v. City of Galveston, 111 S. W. 1076 (Tex. 1908). 

4 City of New York v. O. J. Gude Co., 107 N. Y. Supp. 484 (1907), (semble). 
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qualifications, a tendered compliance with all the terms and con- 
ditions of the license ordinance, and an arbitrary and wrongful re- 
fusal by the municipal authorities to issue the license does not 
waive the necessity of such license or justify acts done without it." 
But the minority opinion insisted that such a doctrine applies only 
when the board has discretion to refuse the license. In an earlier 
decision in the same jurisdiction, where the license was withheld by 
a ministerial officer after the licensing authority had ordered its 
issue, it was held that no conviction could be sustained for acting 
without the license. The wrong was said to be that of the officer, 
not of the applicant.” 

And it is clear that a prosecution for unlicensed acts may be de- 
feated by showing that the statute under which the license is re- 
quired is not a valid police measure, because a mere pretense for 
exacting revenue, because the matter to which it relates is not sub- 
ject to police supervision,"’ because the qualifications or condi- 
tions required are not germane to the matter under regulation,"® 
because the statute discriminates unwarrantably against certain 
members of the class required to be licensed," or permits such dis- 
crimination to be made by the licensing authority,”° or because 
the uncontrolled discretion lawfully vested is employed unreasonably 


to discriminate against the class to which the defendant belongs.™ 
Thomas Reed Powell. 


BURLINGTON, VT. 
[To be continued.] 
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THE SEVENTEENTH CENTURY INDICTMENT 
IN THE LIGHT OF MODERN 
CONDITIONS. 







O reform of the criminal procedure will be complete without 

radical changes in the law relating to indictments. Changes 
should not be made which would prejudice the essential rights of 
the accused. But if these are preserved the reform can go to any 
extent that may be thought advisable. 

In order to determine what changes can be made without such 
prejudice, it is important to know what the object of an indictment 
is as the present law declares it. 

The Supreme Court of the United States has made the following 
declaration relating to the matter:? 


“The object of the indictment is, first, to furnish the accused with 
such a description of the charge against him as will enable him to make 
his defence, and avail himself of his conviction or acquittal for protection 
against a further prosecution for the same cause; and, second, to inform 
the court of the facts alleged, so that it may decide whether they are 
sufficient in law to support a conviction, if one should be had. 

“The accused has, therefore, the right to have a specification of the 
charge against him in this respect, in order that he may decide whether 
he should present his defence by motion to quash, demurrer, or plea; 
and the court, that it may determine whether the facts will sustain the 
indictment.” 


The objects of the indictment, then, are these: (1) to enable the 
accused to prepare his defense, (2) to enable him in case he is again 
prosecuted for, the same crime to plead as a defense his former 
conviction or acquittal, and (3) to give the court an opportunity to 
decide the case on the indictment without hearing the evidence, and 
the accused an opportunity to elect as to how he shall present his 
defense. 

How many of these can be dispensed with without injuring the 
essential rights of the defendant? 





1 United States ». Cruikshank, 92 U. S. 452, 558, 550. 
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These statements quoted from the opinion of the Supreme Court 
indicate that an indictment is required for the benefit of the court. 
The theory of the common law, both on the civil and on the criminal 
side, was to try the case on the papers and not on the proof; to 
eliminate, so far as possible, questions of fact and the evidence to 
support them, leaving only questions of law to be decided by the 
judge. 

To a great extent this theory has long been abandoned in civil 
cases, and there is no reason why it should not be in criminal cases. 
Of what importance is it to the court to know whether or not the 
facts alleged constitute an offense, when after the evidence has been 
presented it will have an opportunity to determine whether or not 
the facts proven constitute an offense? 

So far as the present rules are for the benefit of the court as dis- 
tinguished from the accused, they can be changed without injury 
to the substantial rights of the latter. But even as to him, these 
rules, so far as they relate not to the substance of his defense but 
to the particular manner in which he shall present it, are of no great 
moment. 

What real difference can it make to him whether he present a 
defense which he has, by a plea of not guilty, or by a demurrer? If 
he is allowed to present the particular matter which he wishes to 
allege by a plea of not guilty, he is deprived of no substantial right 
by a law which abolishes motions to quash. If the right to demur 
is taken away it cannot be said that any constitutional privilege 
has been infringed. Nor can it be said that any right of the defend- 
ant is violated if the court is prohibited from deciding the case on 
the pleadings, and is required to decide it upon the facts. 

It may be said that if a demurrer, or plea, or motion is sustained, 
the defendant is relieved of the expense of going to a trial on the 
merits, and a great deal of money may be thereby saved to him. 
This is true. But neither the Constitution nor any law declares that 
an innocent man shall be put to no expense in freeing himself from 
a groundless charge. One of a defendant’s essential rights is that 
he shall not be convicted without a trial. But that such trial shall 
be carried on without expense to him is nowhere guaranteed. 

There needs no argument to show that demurrers and motions to 
quash delay the progress of the case. That they can be abolished 
without impairing the essential rights of the defendant, clearly 
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appears. Whether they should or not is a question of expediency 
which will be discussed later. 

Another object of the indictment is to enable the accused in case 
he is again prosecuted for the same crime, to plead as a defense his 
former conviction or acquittal. 

This theory firmly imbedded in the common law has led to more 
absurd decisions than almost any other. It is chiefly responsible for 
the rule that the indictment must state all the ingredients of the 
offense. It is also responsible for those decisions which hold that if 
one is indicted for stealing a white horse belonging to Adams, and 
the jury find that the horse which he stole from Adams was a black 
one he must be released. The reason given is this: if he afterwards 
were indicted for stealing the black horse and pleaded that he had 
once been convicted therefor, he could not prove his plea, because 
on referring to the first indictment it would be seen that he was 
there charged with stealing a white horse. There never was any 
reason founded on experience for the existence of this rule. For if 
the man was convicted of stealing Adams’ horse and served his 
sentence, no one would ever think or ever did think of prosecuting 
him again for stealing the same horse, no matter whether it was 
called a white horse or a black one in the first indictment. It is also 
safe to say that in cases where a defendant was acquitted on the 
ground that he never stole any horse belonging to Adams, whether 
white or black, not once in a thousand times would any one ever 
think of attempting to try him over again for the same offense, 
because the animal was wrongly described in the first indictment. 
And to cover even the thousandth case it would be very easy to 
provide that on the second trial the defendant should be permitted 
to introduce the evidence upon which he was acquitted, for the 
purpose of showing that the color of the horse had nothing to do 
with the result. 

It therefore seems that this object of the indictment can be 
eliminated without prejudice to the essential rights of the defendant, 
and that all such rights can be preserved by providing simply that 
in case of a second indictment the entire proceedings of the first 
trial may be examined for the purpose of knowing just what was 
decided. With this elimination there would go one of the reasons 
for saying that the indictment must contain all the ingredients of 
the offense. 
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Of the three objects of the indictment there remains for considera- 
tion the first — to enable the accused to prepare his defense. It is 
confidently submitted that in any country where the object of its 
laws is the punishment of the guilty only, this should be the sole 
and exclusive object of an indictment, complaint, or criminal charge. 

It is, however, thoroughly settled, at least in the federal courts, 
that the indictment must contain all the ingredients of the offense, 
that it must state all the facts which are necessary to constitute 
the crime. 

The holdings of the Supreme Court to this effect did not result 
from that provision of the Sixth Amendment to the Constitution 
which requires that the defendant be informed of the nature and 
cause of the accusation against him, but rather from the doctrines 
of the common law and the rule adopted in England long before our 
Constitution was framed. 

So true is this that the Supreme Court has said, in a case going 
up from the Philippines,? where the only provision was that the 
defendant should be informed of the nature and cause of the accusa- 
tion, that it was not necessary, in order to satisfy that requirement, 
that the complaint should be good as against a demurrer. In that 
case the court observed: 


“The bill of rights for the Philippines giving the accused the right to 
demand the nature and cause of the accusation against him does not 
fasten forever upon those islands the inability of the seventeenth century 
common law to understand or accept a pleading that did not exclude 
every misinterpretation capable of occurring to intelligence fired with a 
desire to pervert.” 


It of course shocks the American or English lawyer to suggest 
that a man can be brought to trial upon an indictment or complaint 
which states the commission of no offense. But why should he not 
be? There are countries whose laws do not make the requirements 
which ours do. Judicial systems that have been adopted by highly 
civilized nations cannot be said to be wholly wrong, even if they do 
consider the rights of their subjects fully protected although the 
notice given to them of a criminal charge does not specify minutely 
and in great detail every possible ingredient of the offense. 

It seems to be the fashion now for Americans to criticize harshly 





2 Paraiso v. United States, 207 U. S. 368, 372. 
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the Continental systems of criminal procedure. It might be sug- 
gested that this criticism comes with bad grace from a people whose 
administration of the criminal law is believed by some of their most 
prominent citizens to be a failure. Digressing a little, it may be 
said that much of it is based on misinformation as to what such 
systems really are. The American newspapers are wont to say 
that in the courts of Continental Europe a defendant is presumed 
guilty, and the doctrine that no conviction can be had unless guilt 
is proved beyond a reasonable doubt, was never heard of in any 
Latin country. To persons holding this belief a perusal of law 12, 
title 14, of the 3d Partida is commended. That law was promulgated 
in Spain more than six hundred years ago. It is as follows: 


“A criminal suit which may be brought against any person either by 
way of accusation or of challenge, must be plainly proven by witnesses, 
by documents, or by the confession of the accused, and not by inference 
only. For it is a right thing that a suit which is instituted against the 
person of a man or against his reputation, should be investigated and 
proved by evidence clear as the light, in which there can be no manner 
of doubt. And therefore the wise men of old decided in this manner, 
and said that it was a more holy thing to acquit the guilty man against 
whom the judge was not able to decide by proof certain and manifest, 
than to give judgment against an innocent man, although they might 
find some suspicious circumstances against him.” 


Moreover, the system which requires a judicial officer (who 
neither prosecutes nor afterwards tries), as soon as he is notified 
of the commission of an offense to repair to the place and at once 
examine under oath all persons who appear to have knowledge of 
the affair, reducing their statements to writing, seems in theory to 
be superior to our plan of having such investigations conducted by 
administrative officers, or by professional or amateur detectives. 

The Anglo-Saxon idea of an indictment came from the technical 
rules of pleading in civil actions adopted centuries ago. It lost 
sight entirely of that part of the procedure which related to the 
proof, and sacrificed everything for a scientific system of allegations. 

All of the ingredients of the offense must be proved on the trial, . 
but it is asserted with confidence that no reason can be given why 
they should all be set out in the notice to the defendant. 

In what is said here it is not suggested that the grand jury be 
abolished. It can be retained. The written instrument which that 
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body returns into court should, however, not be required to set out 
all the ingredients of the offense, but need only inform the accused 
of the nature and cause of the accusation with sufficient definiteness 
so that he may prepare his defense. 

That a defendant may be able to prepare his defense and still 
the indictment not be'‘sufficient under the present rule, is shown in 
a variety of cases. 

A jury found as a fact that Carli knew when he passed a counterfeit 
bill that it was counterfeit, yet after that finding he was released by 
the Supreme Court because the indictment did not allege that he 
knew that fact.2 A complaint for adultery which did not allege 
that the defendant knew that the woman was married was defec- 
tive under the Philippine law. McDonald a railway engineer was 
released from a charge of manslaughter through criminal careless- 
ness, because the indictment did not allege that he knew that a 
passenger train was due.® So when one is indicted for receiving 
stolen goods it must be alleged that he knew that they were 
stolen. It is apparent that if Carli in fact knew that the bill was 
counterfeit, if Mortiga knew that the woman was married, if 
McDonald knew that another train was then due, to be told of 
this fact by the grand jury in the indictment would in no way 
help any one of them in his preparation for trial. And if he did 
not know it he could not be convicted, no matter what the in- 
dictment alleged. 

Laws requiring the complaint or indictment to state facts con- 
stituting an offense, and then allowing a demurrer to be presented 
based on the ground that no offense is alleged, should be repealed. 
And it should be declared that any complaint or indictment should 
be considered sufficient if it informed the defendant of the nature 
and cause of the accusation with sufficient definiteness so that he 
could prepare for trial. 

The question recurs whether a demurrer or motion to quash 
should be allowed on the ground that the indictment does not comply 
with the new requirement. It is of course true that in case the 
complaint does not sufficiently notify the defendant of the nature 
and cause of the accusation, a great deal of expense will be saved 





3 United States v. Carli, ros U. S. 611. 
4 Serra v. Mortiga, 204 U. S. 470. 
5 State ». McDonald, 105 Minn. 251. 
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both to the government and to the accused, and a great deal of 
trouble to witnesses and jury if that fact can be determined in ad- 
vance of the trial. It is also true that in case the complaint is 
sufficient a great deal of time is wasted by the presentation of such 
dilatory pleadings or motions. 

An examination of the decided cases would probably show that 
a great many more demurrers were overruled than were sustained. 
It is therefore believed that the administration of the criminal law 
would be improved if demurrers were entirely abolished. 

But if this were found not practicable, and if the demurrer had 
to be retained, it should be interposed, not on the ground that the 
indictment did not state facts constituting an offense, but on the 
much more limited ground that it did not so notify the accused of 
the charge against him that he could prepare his defense. ‘It should 
moreover point out the particular matters upon which the defendant 
wished to be further informed. If the court should be of the opinion 
that the defendant could not prepare for trial on the information 
furnished by the indictment, the law should allow an amendment to 
be at once made by the prosecuting officer without any action on 
the part of the grand jury. The law at present requires the grand 
jury to be satisfied from the evidence that all of the essential in- 
gredients of the crime can probably be proved, and it also requires 
it to see that they are all contained in the indictment. The neces- 
sary result was that if an essential element of the crime was omitted 
from the indictment, the presumption arose that the grand jury 
had not found that particular fact proved. From this sprang the 
rule that an indictment could not be amended except by the grand 
jury itself. 

But under the reformed procedure, while the grand jury will still 
be required to find all the facts proved which are necessary to con- 
stitute the offense, it will no longer be required to set them all out 
in the indictment. The objection to amendments by the prosecut- 
ing officer will thereupon disappear. 

Can these changes be brought about without constitutional 
amendment? 

The Act of Congress relating to the Philippines provides that no 
person shall be held to answer for a criminal offense without due 
process of law; that in all criminal proceedings the accused shall 
enjoy the right to demand the nature and cause of the accusation 
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against him, and that no law shall be enacted which shall deprive 
any person of life, liberty, or property, without due process of law. 

It can be fairly deduced from the decision of the Supreme Court 
referred to,® that these provisions do not require that the complaint 
or indictment shall set forth all the facts which constitute the crime. 
In those jurisdictions, therefore, as in Minnesota, where similar 
provisions are in force, the desired changes can be made by an act 
of the legislature, and no amendment of the Constitution will be 
required. 

The Fifth Amendment to the federal Constitution provides, 
however, that no one shall be held to answer for a felony except on 
an indictment by a grand jury. The word “indictment” must be 
construed to have the meaning given to it at the time the amend- 
ment was adopted.’ It there meant an instrument which set forth 
all of the ingredients of the offense. It seems therefore that no 
change of the kind here sought could be introduced in the federal 
courts in cases of capital or otherwise infamous crimés, except by 
an amendment to the Constitution. In cases of misdemeanors, 
however, it can be done by an act of Congress alone. 

Charles A. Willard. 


MINNEAPOLIS, MINN. 





6 Paraiso v. United States, 207 U. S. 368. 
7 Kepner v. United States, 195 U. S. 100, 125. 
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THE DECADENCE OF THE SYSTEM OF 
PRECEDENT. 


OMEWHAT over a year ago, this REVIEw printed a plea of 
mine for “straight thinking concerning the enforcement of 
the laws as they exist.” }_ The contention there advanced was based 
upon the hypothesis that the existent status of laws was a determi- 
nable fact. So far as concerns statutes, the hypothesis is indisput- 
able, although it requires the utmost vigilance on the part of lawyers 
actively engaged in practice to keep in touch with the changes of 
the statutory law constantly made by our numerous legislative 
bodies. But when we consider the field of the unwritten law, 
the vast mass of matters not covered by statutes, can we regard our 
hypothesis as established? In a word, have we a system of prece- 
dents which enables us to determine from an examination of them 
what the law on any particular subject (not regulated by statute) 
ought to be declared by the courts to be, when a dispute of litigants 
brings the matter there for determination? 

The answer to this question is of the greatest importance, both 
to the lawyer who seeks to advise a client with a reasonable degree 
of assurance, and to the courts who have to make the final declara- 
tion on the dispute. It is manifest that some definite answer ought 
to be made to the question, in order that we shall come to a clear 
understanding of the system (or want of it) under which we are 
working. Nothing can be more deleterious to our legal adminis- 
tration than to purport to be acting on a basis which has no founda- 
tion in fact. In law, as in everything else, the most vicious mental 
process is that which involves dishonesty with ourselves. If our 
ancient system of precedent has become impracticable, the sooner 
we frankly admit it and seek another basis, the better it will be. 
Chaos even is preferable to intellectual dishonesty. 

When our system of precedent had its birth, in England, there 
was no difficulty by way of too great a mass of authorities. Indeed, 
the opposite difficulty barred the path of progress; there were no 
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precedents, or, what few there were, could not be found in suff- 
ciently definite form to justify scientifically accurate action on them. 
The judges’ and lawyers’ recollections of the cases which came 
before them for determination or in which they participated, had 
to be the basis of future action and decision. Naturally, this was a 
loose method. Recollections differed, or the precise determinant 
fact was forgotten or perverted. But, still, the system worked. 
There were few courts and a small bar of men who devoted practi- 
cally all their time to the trial of causes and the argument of appeals 
involving a continuous refreshing of their memories on the details 
and principles of the past authorities. Moreover, the bar was a 
carefully selected body of men of superior intelligence, with high 
ideals and a keen sense of their obligation to administer rationally 
and fairly the system under which they were working. 

Then came the more careful and systematic reports of the deci- 
sions. It was no longer necessary to depend upon frail human 
memory and tradition as to what a given authority stood for. 
Some young lawyer, ambitious to have a set of precedents of his 
own and not yet in the enjoyment of a practice which consumed his 
time and energies, sat in court during trials and appeals, and made 
detailed notes of what took place. These note-books, in an entirely 
natural course of evolution, were among our first books of reports. 
A realization of the tremendous assistance of these sporadic reports 
in the administration of the system based on precedent, inevitably 
gave birth to the plan of having all the doings of courts of sufficient 
dignity and standing put down in fairly comprehensive form for 
future reference. Even this stage of development presented few 
difficulties in practical operation in England — at least, until com- 
paratively recently. There was but the one general jurisdiction; 
the courts were not numerous; their utterances not voluminous; 
opinions were not delivered, or, at all events, not recorded, in 
matters involving no new or important questions; judges came to 
the bench, generally speaking, from the best of the bar, and were 
familiar with the status of the authorities. 

In time, however, these reports began to get too voluminous to 
be carried about in the heads of even the scholarly lawyers and 
judges or to be disclosed in the limited research a busy lawyer or 
judge was able to make. It was found that some former decision 
had been overlooked in passing on the subsequent similar state of 
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facts. Or, perhaps, the forceful personality of some judge had 
made itself manifest in deliberate revolution against the rule 
established by the earlier cases. The question then was presented, 
whether the courts ought to adhere to the later decision, or whether 
the rule first laid down should be reasserted. Truly, Pandora’s 
box was opened when this state of the authorities was reached! 
The fertile field of opportunity for well-nigh endless litigation be- 
came open to him who would till it. And even to those who had no 
litigious desires, it became necessary to engage in long and expen- 
sive contests in order to secure a final determination on some matters 
which had to be determined somehow. Eventually, the rule to govern 
the particular subject would be definitively laid down, of course. 
But the diversification of conditions and the ingenuity of man 
constantly presented new questions and new phases of old questions, 
until it has been found quite beyond the power of even the most 
studious and scholarly savant to bear in mind the various decisions 
on even one branch of the law. 

“Confusion worse confounded” has resulted from the complexity 
of our modern civilization and the facility of inter-communication. 
It is no longer a question of carrying in an over-burdened memory, 
or of making a search for, the precedents of one jurisdiction, but of 
almost innumerable courts, for centuries even, in some cases. A 
lawyer cannot safely remain ignorant of the development of the 
law in other jurisdictions, for, notwithstanding prior decisions, the 
novel tendency in the foreign state may produce a change of views 
in his own state. How manifestly absurd it is for the practicing 
lawyer even to attempt to keep en rapport with the decisions of 
Great Britain, of the numerous federal courts, and of the other 
states, while he is laboriously endeavoring to read the opinions of 
the higher courts of his own state in the few leisure moments he 
can get from the other demands of his professional life! 

Let us narrow the consideration to one jurisdiction and see if we 
do not find an impossible condition even there. Take New York, 
for example. In 1895, there was created an Appellate Division of 
the Supreme Court, which, as to some matters, is an intermediate 
court of appeals, and, in certain respects, is a court of last resort. 
This court began its work on January 1, 1896. In these fifteen years 
which have elapsed since its creation, one hundred and thirty- 
eight volumes of reports, containing from seven hundred to upwards 
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of nine hundred pages, have been issued. During this time, the 
Court of Appeals — the general court of last resort — has issued 
some fifty volumes of from five hundred to seven hundred pages 
each. The decisions of the Supreme Court of the United States, 
and of the Federal Circuit Court of Appeals and Circuit Court for 
the particular circuit covering his state, have to be followed by 
every lawyer, under our dual system of government. The Supreme 
Court has published some fifty-five volumes of, say, seven hundred 
pages each, during the period we are considering. The quantum of 
decisions of the United States Circuit Court in New York during 
this period is not readily ascertainable, but it is, without doubt, 
commensurate with the deliverances of the other courts more 
specifically considered. 

Is it not entirely clear that, with such a mass of current decisions, 
no one — not even the judges themselves, who have not the details 
of a practice to interfere with the pursuit — can follow, even su- 
perficially, the development of the law in his own state? It seems 
manifestly so. 

There is, moreover, another reason for the decay of our former 
system of precedent, apart from this breaking down of its own 
weight. I refer to the tendency of mankind to rebel at the applica- 
tion of an established principle to a particular case where it seems 
to work a hardship. The tendency is manifest not only amongst 
laymen: it has found lodgment in the mental.operations of courts 
and lawyers. Sometimes judges consciously stretch the rule of 
law until it loses shape in order to effect what they think the de- 
sirable result in the particular cause. A story which is told of a 
Judge of one of the stronger eastern courts of last resort, aptly 
illustrates the effect of this tendency. This Judge was not long 
since asked his opinion concerning a brief submitted to his court in 
a cause in which he had not sat. Counsel for appellant said to him: 
‘My brief was forty pages; only ten pages dealt with matters which, 
under the decisions of your court, were actually open for decision 
by the court; the other thirty pages were devoted to demonstrating 
the injustice of the result reached by the courts below. I would 
like to know, if you feel free to tell me, whether I ought to have 
submitted the forty-page brief, or whether I should have confined 
myself to the ten pages of discussion on the questions really open.”’ 
“Well,” said the Judge, ‘perhaps I can answer that best by telling 
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you that the first question we take up in the consultation-room is, 
‘which side ought to win?’ ” 

Any such mental operation or habit of thought is, naturally, 
inimical to the proper working of a system of precedent. I do not 
mean to imply that any consideration of ‘which side ought to win” 
necessarily interferes with a decision based on prior rules; but 
initial deliberation on such a question almost inevitably tends 
toward the destruction of a system of precedent. And, as a matter 
of fact, matters have gone much further than indicated in the story 
just quoted. The first inquiry of many courts may be, “which side 
ought to win”; but the last one is too often: ‘‘ How can we let that 
side win, in the face of the authorities and our own decisions?” 
When that point is reached, what is left of our much-vaunted system 
of deciding cases in accordance with the rules laid down in prior 
opinions? Surely it remains as a mere mirage luring us on to our 
undoing! It allows us to purport to act on a system which has no 
real existence. It leads inevitably to intellectual dishonesty. 

I believe no one can doubt this tendency of courts who has fol- 
lowed the operations of any particular court for any considerable 
length of time. If one has doubts, let him compare the opinions 
and decisions of the last ten years with those of the preceding decade. 
He will find, I am sure, a decreasing discussion of precedents and 
a constantly increasing reference to the merits or demerits of the 
particular cause under decision. He will also find affirmances, and 
even reversals, without opinion, where the decision is not consonant 
with prior decisions, though apparently equitable and just in the 
given case. Courts are unquestionably affected by the atmosphere 
about them, and this is the prevalent mode of thought to-day: 
“Which side ought to win?” It is little to be wondered at if, with 
such an atmosphere, and with the tremendous mass of undigested 
‘ and indigestible authorities confronting them, our courts pay less 
and less heed to precedents. 

Then the lawyers are infected. How can a man help observing 
and following the tendency of the courts before which he practices? 
It is inevitable that he must lay less and less stress on what the 
court has heretofore declared the law to be, and more and more on 
what he regards as the “equities” of his case, if the courts adopt 
such a course in rendering their decisions. And we find him doing 
it, even the more eagerly as it saves him a vast amount of work in 
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searching out and discussing the large number of authorities. It 
is always easier to discuss the merits of the case, as they appear in 
the facts presented, than it is to digest and present to the court 
the pertinent prior decisions in a scholarly manner. 

There does not seem to be any room for doubt that we have 
well-nigh reached the parting of the ways: either we must frankly 
discard the purported system of precedent and devise something 
different, or we must set our faces resolutely toward its restoration 
to a strong and controlling force. Can we afford to discard it? If 
we do, there seems but one course open to us — codification. The 
boast of all the administrators of our common-law system of prece- 
dent has always been that it avoided the ossification inevitably 
incident to the code plan; that it allowed for the give-and-take of 
changing civilizations and conditions, without the hardships neces- 
sitated in particular causes when a statute had to be changed to 
meet an altered condition; that its underlying principles were big 
and broad enough to stand any strain or to meet any exigency. 
Surely the ideal is worth working and fighting for! It is even more 
so, when viewed in the light of our attempts at codification. Most 
of the work of that sort has been badly done in this country. Our 
haste to be done with the particular task generally precludes us 
from the patient examination of all the prior cases and laws and the 
exhaustive consideration of all the natural and possible results of 
the proposed legislation, which any good codification imperatively 
requires. We see one large need to be filled or one crying evil to 
be corrected, and the vividness of the vision deprives us of all other 
hind- or foresight. Moreover, the.men best qualified to do such 
work are rarely obtainable. Our judges are too busy deciding causes, 
our lawyers too much occupied in furnishing the materials for such 
decisions, and our teachers of law too much engaged in making em- 
bryonic lawyers and judges. The work is thus left largely to those 
least fitted for the work, namely, those who have some particular 
“‘axe to grind,” or the legislators, who have not the requisite ability 
or scholarship. 

We find, too, not only this difficulty of codification, in practical 
operation, but it is also to be borne in mind that we are a people 
whose temperament and habits of thought are radically opposed to 
the hard-and-fast rule. What I have just noted as one of the 
difficulties of the rigid administration of our system of precedent, 
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applies with greater force to any code system. Consider for a mo- 
ment the rapidity with which we change a statute as soon as we 
get it on our statute book; if it lasts over two sessions of the legis- 
lature without material modification, it is exceptional. Consider, 
too, our disregard as by common consent of numerous statutes we 
enact into law, such as excise and police legislation. The rule is 
still laid down in the penal or criminal code, but we have changed 
our minds or we do not like the rule when we try it, so we calmly 
disregafd it. And in all this there is much reason in a country like 
ours where conditions may change over-night. We are predisposed 
to the system with the most elasticity in it because it fits our envi- 
ronment. Our greatest censure of the system of precedent even is 
that it is not elastic enough. 

It is the best system, however, that man has yet devised — at 
least for us and our conditions. We must have some rule of conduct, 
and any rule involves a certain degree of rigidity. Let us earnestly 
set to reéstablishing it, rather than consciously or unconsciously 
whittling it down. 

There is no doubt that an intelligent and united effort now can 
overcome even the difficulties we have been discussing. We can 
escape the crushing accumulation of authorities and opinions by 
referring to the broad principle which any especial line of cases 
lays down rather than to the particular cases themselves with 
their endless variation. Let us cease to be “‘case lawyers,” in the 
sense of seeking a precedent with like facts. It is the rarest chance 
to find a case which is on all fours with the one up for decision. It 
is an everyday experience to find numerous authorities which enun- 
ciate clearly the principles that ought to determine the case at bar. 
When we have found that principle, the cases are not important. 
Our system of precedent ought to be one of principles — not. cases. 
Many of these principles are so clearly established that authorities 
in support of them are superfluous. If we find one or more of our 
“hard cases” which have departed from the principle, let us avow 
the error which such cases involve, and frankly cast them overboard, 
instead of seeking to distinguish them by ingenious sophistries. 
When the principle is clearly established and the cause to be decided 
manifestly governed by it, let us refrain from augmenting the mass 
of legal literature by further learned opinions. The pride of particu- 
lar judges and the feelings of individual lawyers may suffer in this 
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process, but nothing is accomplished without some sacrifice. Above 
all, let us all regard ourselves as the conservators of a system which 
has been the glory of our race these many centuries, rather than 
agents for its destruction in order to gain some advantage for the 
client of the moment. Let us not lose sight of the big, ultimate 
object in the detajl just next us. Surely the duty to the client 
ought not to carry the lawyer to the point of seeking to induce the 
court to depart from an old and firmly-established principle of our 
common law by means of ingenious shifts and devices. The lawyer 
is too prone to forget, in his zeal for the client, that he, as well as 
the judge, is a part of the machine for perpetuating and building 
up the system of precedent, and that it is his duty, as well as that 
of the judge, to do nothing to destroy or mar the integrity and 
symmetry of that structure. 

When we reflect on the difficulties which seem inevitable if we 
abandon or abuse this system of precedent that has been handed 
down to us, is it too much to expect or hope that the profession 
will make the requisite effort to put the system on its feet again, 
even against the obstacles we know we face? 


John S. Sheppard, Jr. 


New York Clty. 
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HusBanp’s Duty TO REIMBURSE WIFE FOR EXPENDITURES FOR 
NECESSARIES. — It is a well-settled principle of the common law that a 
husband is under legal obligation to furnish necessaries for the mainte- 
nance of his wife, in the absence of misconduct on her part;! and the 
modern legislation enlarging the scope of a married woman’s powers has 
not lessened the extent of this obligation.? And where the husband fails 
to perform his duty, the wife may pledge his credit for necessaries. This 
right has been based on a doctrine of implied agency,’ or agency by ne- 
cessity,‘ but is more properly regarded as a personal right inherent in the 
wife, created by law and in no way dependent upon the existence of an 
agency in fact. But by the generally accepted doctrine, the husband is 
not liable where necessaries are furnished the wife on her personal credit,® 
or that of a third party.’ And some courts of law hold that money loaned 
to a wife is not a necessary, even though borrowed for the express purpose 
of purchasing necessaries, but in other jurisdictions the contrary result 
has been reached when the money was actually so expended.® And when 





1 The obligation persists even though he is imprisoned, Ahern v. Easterby, 42 Conn. 
546; or insane, Read v. Legard, 6 Exch. 636; or has attempted to free himself from the 
duty by express contract with her, Ryan v. Dockery, 134 Wis. 431; and the fact that 
she possesses a separate estate is immaterial, Ott v. Hentall, 70 N. H. 231; although 
some courts have held that where she lives apart from him for just cause, the exist- 
ence of an ample estate relieves him of his duty. Hunt v. Hayes, 64 Vt. 89. 

2 Flynn v. Messenger, 28 Minn. 208. 

3 Pierpont v. Wilson, 49 Conn. 450. 

4 East v. King, 77 Miss. 738. 

5 See Cromwell v. Benjamin, 41 Barb. (N. Y.) 558. 

6 Weisker v. Lowenthal, 31 Md. 413. Contra, Edminston v. Smith, 13 Idaho 645. 

7 Harvey v. Norton, 4 Jurist 42. 

8 Marshall v. Perkins, 20 R. I. 34. 

® Kenny v. Meislahn, 69 N. Y. App. Div. 572. 
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this is the case, practically all courts of equity now permit a recovery by 
an application of the principle of subrogation.” 

But if the husband’s credit is worthless the wife’s rights are not, in the 
absence of statute, adequately protected, for if a divorce or legal separa- 
tion is not desired she cannot generally enforce her right of support di- 
rectly against the husband. Some jurisdictions allow a bill in equity for 
maintenance," but no action at law for damages has ever been given her 
when there is a breach of the legal duty.” In a recent case, a wife, aban- 
doned without just cause, who secured necessaries with the proceeds 
of her own labor and separate estate, was allowed to recover at law the 
amount so expended on the ground of subrogation to the rights of the 
third party furnishing the necessaries. De Brauwere v. De Brauwere, 44 
N. Y. L. J., Nov., rg10 (N. Y. Sup. Ct.). Granting the right of the third 
party to recover from the husband, and the recognition at law of the doc- 
trine of subrogation, the case is clearly one for the application of the prin- 
ciple that one, other than a mere volunteer, who for his own protection 
pays a debt which in good conscience should have been satisfied by an- 
other, becomes subrogated to the creditor’s right against the other.” 
That the wife is not a volunteer in such a case is apparent, since it is only 
the instinct of self-preservation and not a desire to confer gratuitous 
benefits which leads her to perform his obligation. Subrogation has 
been allowed where a third party advances money for necessaries," and 
certainly the wife should stand in no worse position than any other 
creditor of the husband.” And where a wife becomes liable for the pay- 
ment of her husband’s debt by signing notes as a joint maker with him, 
it being shown that she is only a surety thereon, a satisfaction of the notes 
with her own money entitles her to be subrogated to the holder’s rights 
against the husband.” 

The decision in the main case is based on established legal principles 
and accords with sound public policy, and it is only the tardiness of the 
law in coming to such a conclusion that calls for comment. It is sub- 
mitted, however, that the husband’s liability in all these cases should 
be based on principles of quasi-contract to prevent his unjust enrichment 
rather than upon the technical doctrine of subrogation. 





May STATE oF DomicitE Tax Girts MADE ABROAD WHEN THE 
PROPERTY IS LOCATED ABROAD. — Since the case of Union Transit Com- 
pany v. Kentucky,‘ it has been clear that property cannot be taken under 
the guise of taxation, except where benefit has been conferred by the state 
upon the person taxed, and that the general benefits conferred by a state 
upon those domiciled within its borders are not sufficient to support a 





10 Deare v. Soutten, L. R. 9 Eq. 151; Kenyon »v. Farris, 47 Conn. 510. Contra, 
Skinner v. Tirrell, 159 Mass. 474. This case may be distinguished on the ground that 
the money was advanced on the wife’s credit. 

11 Galland v. Galland, 38 Cal. 265. 

12 Decker v. Kedly, 148 Fed. 681. 

3 Cole v. Malcolm, 66 N. Y. 363, 366. 

14 Kenyon v. Farris, supra. 

18 Manchester v. Tibbets, 121 N. Y. 219. 

16 In re Nickerson, 116 Fed. 1003. 


1 199 U.S. 194. 
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tax based in any way upon property permanently located abroad. It 
seems that this principle must have been overlooked in the recent decision 
of In re Buller’s Estate, 128 N. W. 109 (Wis.). Wisconsin, copying the 
New York statute, has extended the ordinary inheritance tax to gifts in 
contemplation of death, or to take effect, in possession or enjoyment, at 
or after the death of the donor.? This is proper enough in cases where 
both the transaction and the property are within the state of Wisconsin, 
because the right of the sovereign to exact a return for the legal valida- 
tion of such transactions is well settled. So too the tax would be good, re- 
gardless of where the limitation occurred, if the property given were in 
fact located in Wisconsin.’ And if the property transferred were stock 
in a Wisconsin corporation, even though the certificates themselves, and 
the actual corporate property, and the formal gift were all outside the 
state, nevertheless the tax could be supported on the ground that the 
state was exacting compensation from the donee for the privilege of 
doing business under a limited liability. But the principal case went far 
beyond any of these. There the donor was, to be sure, domiciled in Wis- 
consin, but the personal property which was given was at all times located 
in Illinois. By a deed executed in Illinois, he transferred his property to 
a resident of Illinois, in trust for named beneficiaries. It is difficult to 
see how Wisconsin could have any jurisdiction whatever over that transfer. 
Note that the case is wholly unlike a real descent of personalty. There 
most jurisdictions permit the estate of a non-resident decedent to be dis- 
tributed under the laws of his domicile. Thus the state of the domicile 
actually assists in the transfer, and may properly tax it.6 But in the case 
of realty it is well settled that mere domicile gives no’ right to tax the in- 
heritance, because the transfer of realty is accomplished by the law of 
its situs alone.6 This transaction inter vivos drew its whole validity from 
the law of Illinois,’ and, following the analogy of descents of realty, ought 
to have been subject only to Illinois taxation. 

Even though we admit that the intent of the donor was to evade Wis- 
consin taxes, that ought to make no difference in such a case as this. 
The intent cannot bring the transaction inter vivos, which in fact took 
place in Illinois, constructively back into Wisconsin, any more than it 
can bring back to the United States whiskey sent to Germany to escape 
the Excise Tax.’ 

The doctrine of the principal case amounts to this: that the state of 
domicile may pursue a man wherever he may go, and tax all his dealings 
wherever transacted, with personal property wherever situated. The 
only authority cited that really upholds so remarkable an extension of 
the taxing power is the following dictum by Denio, J.: “Personal property 
has no locality. It is subject to the law which governs the person of its 
owner, as well in respect to the disposition of it by act inter vivos, as its 





2 SANBORN’S STATUTES Supp. (Wis. 1906), § 1087-1. 

8 Matter of Morgan, 150 N. Y. 35; Hoyt v. Tax Commissioners, 23 N. Y. 224. 

4 Matter of Bronson, 150 N. Y. 1. 

5 In re Estate of Swift, 137 N. Y. 77; In re Corning’s Estate, 23 N. Y. Supp. 285. 

6 In re Estate of Swift, supra. 

7 Thus the validity of a gift causa mortis is determined by the law of the place where 
it is made, and not by the law of the domicile of the maker. Emery v. Clough, 63 N. H. 


2. 
8 Selliger v. Commonwealth of Kentucky, 213 U. S. 200. 
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transmission by will.” ® This statement, so far as it relates to transac- 
tions inter vivos was a dictum, conspicuously obiter, unsupported by the 
authorities cited,!° and palpably erroneous in view of modern decisions." 





APPORTIONMENT OF AN ANNUITY BETWEEN CAPITAL AND INCOME. — 
In the settlement of estates the contingent and deferred nature of life! 
annuities has frequently made the application of well-established princi- 
ples extremely difficult. Annuities may be granted during the life of the 
testator or he may bequeath them as legacies. In the latter case the 
problem resolves itself into an attempt to determine his exact intention. 
Did he intend the annuity to be charged on his realty,? or personalty,® 
on the income,‘ or the corpus * of his estate; or that the annuitant might 
demand security for the payment of the future instalments of the annuity,® 
or compel its commutation into a lump sum?’ In England the custom 
of granting marriage portions in the form of life annuities frequently 
brings up the former case. As the annuity is charged in the lifetime of 
the testator, his death leaves it as a debt upon his estate. When the 
residuary estate is divided between a tenant for life and a remainderman 
the method of its payment has so perplexed the courts that two distinct 
rules ® have sprung up, both professing to be the exemplification of the 
same legal principles. 





9 Parsons v. Lyman, 20 N. Y. 103, 112. Cited in Cross v. Trust Co., 131 N. Y. 339, 
and in Jn re Corning’s Estate, 23 N. Y. Supp. 285. See also Edgerly v. Bush, 81 N. Y. 


199. 

10 The authorities he cited bore only on the real point of that case, namely, that in 
cases of descent by will or otherwise, the law of the domicile usually prevails. But 
note that this is not necessarily so. In fact in Illinois, where this transaction occurred, 
personalty descends by the law of Illinois regardless of the domicile of the owner. 
Cooper v. Beers, 143 Ill. 25. Hence, even if this had been a transfer by descent instead 
of a transfer inter vivos, it would seem that Wisconsin could not have taxed the transfer 
because the law of Wisconsin did not assist in it. There is no case directly in point, but 
this is the inevitable conclusion of the reasoning in Jn re Estate of Swift, supra. 

1 Emery v. Clough, 63 N. H. 552; Cooper v. Beers, supra; McCollum »v. Smith, 
Meigs (Tenn.) 342; Cammel v. Sewell, 5 H. & N. 728; Marvin Safe Co. v. Norton, 48 
N. J. L. 410; Harvey v. Richards, 1 Mason (U. S.) 381. The inaccurate statement that 
the tax is a tax on the right to “‘receive’”’ property makes it doubtful whether the court 
did not attach some weight to the fact that the donees were residents of Wisconsin. 
It is hard to see how such reasoning could be supported. See Matter of Green, 153 
N. Y. 223. 


1 Tt seems interesting to note that the British “consols” are perpetual annuities. 
The theory is that the Government need never return the principal but must continue 
to pay the income forever. Statutes 27 Geo. II, c. 27. Obviously, they involve no 
contingency. 

2 In re Nathan’s Estate, 4 Pa. Dist. R. 149; Ley v. Ley, L. R. 6 Eq. 174. 

3 Paget v. Hurst, 9 Jur. N. Ss. 906. 

4 Baker v. Baker, 6 H. L. Cas. 616; Nudd v. Powers, 136 Mass. 278; Irvin v. Woll- 
pert, 128 Ill. 527; Delaney v. Van Aulen, 84 N. Y. 16. 

5 Howarth v. Rothwell, 30 Beav. 516; Pierrepont v. Edwards, 25 N. Y. 128; Byam 
v. Sutton, 19 Beav. 556; Phillips v. Gutteridge, 3 De G. J. & S. 332; Peason v. Helli- 
well, L. R. 18 Eq. 411; In re Watkins Settlement, 55 Sol. J. 63, 73. 

6 Morgan v. Pope, 7 Coldw. (Tenn.) 541; In re Parry, 42 Ch. D. 570. 

7 Wakeham ». Merrick, 37 L. J. Ch. 45; Ford v. Batley, 17 Beav. 303; Stokes ». 
Cheek, 28 Beav. 620. 

8 In re Poyser, [1908] 1 Ch. 828. 

® Rule I. — Calculate what sum if set aside at the testator’s death would, with 





310 HARVARD LAW REVIEW. 


The conception that every future or contingent interest has a real 
present value is, of course, the basis of business in general and banking 
and insurance in particular. Mortality tables present a method for dis- 
counting life interests with great accuracy.’ And so the various rights 
here under consideration can be reduced to a common basis, as mixed 
fractions are to a common denominator. The present or actuarial value 
of the annuity " will be called a, that of the life tenant’s interest 6, and 
that of the remainderman’s c. Their sum must equal the gross residue. 
The clear residue of the estate is found by subtracting sum @ from the 
gross residue, and the life tenant is entitled to the income of this clear 
residue. Now if the will permits the executors to buy an annuity from 
an insurance company with sum a, no further difficulty is encountered.” 
But ordinarily this risk must be borne by the life tenant or remainder- 
man or both. A recent English case, while adopting Rule I,* has said the 
method of apportionment lies in the discretion of the court. In re Poy- 
ser, [tg10] 2 Ch. 444. While it is correct for the court to apportion the 
risk involved in the annuity in any way that it sees fit, provided the par- 
ties are compensated for assuming it, the court has no right to change the 
burden * of the annuity, for that would be varying the value of the legacies. 
Theoretically, then, the life tenant is entitled to the income of the clear 
residue, and if he is to assume part of the risk of the annuity he must be 
paid a proportionate part of a, but as it was not the testator’s intention 
to give him a lump sum, this amount must be changed into an annuity 
dependent on his own life. Likewise the remainderman’s compensation 
must be translated into an insurance accruing on the death of the life 
tenant, for until then he is not entitled to anything. These can both 


readily be done if the apportionment of the principal annuity has been 
in the ratio of 6 and c, for then the annuity and insurance of sum a would 
be reciprocal, both depending on the same contingency and respectively 
equivalent to the income and principle of a. This then is the analytical 
justification of Rule II.“ Rule I unduly favors the life tenant.” But it is 





simple interest to the day of payment have met the particular instalment of the annuity. 
Charge that sum to capital and the balance to income. Allhusen v. Whittell, L. R. 
4 Eq. 295; In re Harrison, 43 Ch. D. 55; Jn re Perkins, [1907] 2 Ch. 596; Imre Thomp- 
son, [1908] W. N. 195; Jn re Poyser, [1910] 2 Ch. 444. 

Rule II. — Apportion each instalment of the annuity between income and capital 
in proportion to the actuarial values of the life tenant’s and remainderman’s interests. 
In re Muffett, 39 Ch. D. 534; Yates v. Yates, 28 Beav. 637; Arathoon v. Dawson, 
[1906] 2 Ch. 211. 

10 The Northampton and Carlisle tables are those most frequently used. See 
GIAUQUE AND McCtiure’s PRESENT VALUE TABLES, based on the latter, in which the 
values of life interests, contingent and vested, have been carefully calculated. 

11 To be calculated as at the death of the testator. 

2 In re Bacon, 62 L. J. (Ch.) 445; In re Henry, [1907] 1 Ch. 30. Sum a is raised by 
mortgaging the principal. 

#8 A covenant to pay an annuity involves both a burden and a risk. A covenant to 
pay a fixed sum involves a burden only, while a covenant to pay, in consideration of a 
certain sum, double that sum or nothing depending on a contingency equally probable 
to happen or not, theoretically involves nothing but a risk. 

14 See note 9, supra. The shares of the instalments of the annuity chargeable to 
principal cannot be paid directly but only by successive mortgages upon it, for other- 
wise a future interest would be enjoyed in the present. This has not been brought out 
distinctly by the cases that have adopted Rule II. The interest due on the mortgages 
must be met by subsequent mortgages. 

18 For example, if the gross residue of an estate were $100,000, the income $4000, the 
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submitted that the real difficulty occasioned by these cases is the uncer- 
tainty introduced into the administration of estates, and that a statute 
embodying either rule would undoubtedly be welcomed by conscientioi s 
trustees. 





RESTRICTIONS UPON THE VENDOR OF GooD WILL. —It is sometimes 
held that the vendor of the good will of a business is under no special ob- 
ligations with regard to it after the sale, aside from those fixed by the 
law of unfair competition, and may at once re-enter business on even 
terms.'! But good will consists not merely of the chance of trade arising 
from the existence of the business as a going concern, distinct from the 
individual who carries it on, but also of the opportunities arising from the 
reputation of the proprietor.’ This latter element, nearly always present, 
is often of the greatest importance,’ and most courts endeavor to include 
it in such a sale. Though it is obvious that the good feeling of one man 
toward another cannot be transferred, yet the competitive power of the 
vendor, which if exercised would include the essence of this good will,‘ 
can be restricted or destroyed. And in Massachusetts a voluntary ven- 
dor is precluded from setting up a competitive business if it is found that 
it will impair the good will sold.’ This, unfortunately, is not general law, 
and in the absence of an express provision in the contract of sale, most 
courts allow the vendor to re-enter the same trade.’ A less severe re- 
striction would be to prevent the vendor from dealing with the customers 
of the old business. Though this disregards the fact that good will is 
valuable because of the attraction of new patrons by the reputation of 
the business as well as because of the custom of the old ones, in the cases 
where it has been urged it has been overthrown as too broad a restriction.” 
The commonest limitation restricts the vendor only from soliciting the 
customers of the old business.* This seems to go too far or not far enough. 





annuity $2000 a year and the life tenant was 23 years old, Rule II would correctly give 
him a uniform income of about $2564. For on a four per cent basis such a life tenant’s 
interest would be to the remainderman’s as 71.8 is to 28.2. Rule I would give him 
about $3923 the first year, and less and less each year thereafter, for it treats each in- 
stalment of the annuity as if it were a separate and unexpected debt, falling suddenly 
upon the estate. It is to be observed that under neither rule is the age of the annuitant 
material. 


1 Williams v. Farrand, 88 Mich. 473; Cottrell ». Babcock Printing Press Co., 54 
Conn. 122; Bergamini v. Bastian, 35 La. Ann. 60. See ALLEN, GOODWILL, 32. 

2 See Morgan v. Schuyler, 79 N. Y. 490, 493; Slack v. Suddoth, 102 Tenn. 375, 378; 
ALLEN, GOODWILL, 5, 42. 

’ Even in a mercantile business all the good will may be attached to the person. 
Brett v. Ebel, 29 N. Y. App. Div. 256. 

4 See Srory, PARTNERSHIP, § 99; 20 Harv. L. REv. 172. 

5 Old Corner Book Store». Upham, 194 Mass. 101; Fossv. Roby, 195 Mass. 292. Cf. 
Townsend v. Hurst, 37 Miss. 679. 

6 Ranft v. Reimers, 200 IIl. 386;. Zanturjian ». Boornazian, 25 R.I. 151. See Wash- 
burn v. Dosch, 68 Wis. 436, 439; Jackson v. Byrnes, 103 Tenn. 698, 700. 

7 The principal case; Leggott v. Barrett, 15 Ch. Div. 306. 

8 Trego v. Hunt, [1896] A. C. 7; Althen v. Vreeland, 36 Atl. 479 (N. J.); Ranft 2. 
Reimers, supra. See Zanturjian v. Boornazian, supra. The vendor will be enjoined 
from soliciting even the trade of those old customers who have already begun dealing 
with him again, Curl Bros. Ltd. v. Webster, [1904] 1 Ch. 685; and from soliciting the 
correspondents as well as the customers of the old firm, Mogford ». Courtenay, 45 
L. T. R. nN. s. 303. See o Harv. L. REV. 479. 
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There is no consistency in allowing the vendor to enter into a competitive 
business then to bar him from the most effective means of success; to 
allow him to diminish the good will sold by advertising but not by solici- 
tation.® Yet this restriction was recently enforced by the New York 
Court of Appeals in reversing the ruling of the Appellate Division. 
Von Bremen v. MacMonnies, 200 N. Y. 41. 

In theory these personal restrictions are usually considered as implied 
agreements by the vendor, not as incidents to the transfer of the property 
rights." So when the transfer is involuntary, as through the trustee in 
bankruptcy, all courts leave the vendor as free as an outsider to re-engage 
in business.” But from the facts in the cases it appears that most courts 
have been inclined to lay down practically a rule of law that the re- 
strictions discussed will or will not be “implied” in the voluntary sale of 
good will, thus making possible the classification above outlined. This 
error in practice has been caused in this country by following too closely 
the cases in England. It was there early established,” though since fre- 
quently regretted," that the restraint which seems the most natural one, 
against establishing a competing business, could never be implied. Not 
free always to enforce the actual intent of the parties, the courts in their 
anxiety to protect the purchasers now apply their half-way measure with 
apparently undiscriminating regularity.“ But the courts in this coun- 
try, not bound by the English precedents, should have no such hard and 
fast rules to apply to the sale of so intangible and variable a thing as good 
will, and should endeavor to protect the purchaser to the full extent in- 
tended in each case and no further. 





Hapsit AS EvIDENCE OF AN Act. — Habit, as evidence, shades off into 
(x) similar occurrences, (2) character, (3) custom, which may be regarded 
as a sort of composite habit of a group of persons. The distinctions be- 
tween these topics can be made clear more easily by illustrations than by 
definitions. Suppose the issue to be whether X was intoxicated on a 
particular Saturday night. Evidence that he was seen to drink at some 
other particular time would be evidence of a similar occurrence. That 
he was temperate in all things would be evidence of character. That 
in his social set, banquets were invariably closed by drinking a toast to 
the King in whisky straight would be evidence of custom. That he 
spent his wages for liquor every Saturday night, or that he became in- 
toxicated occasionally would be evidence of habit. 

Habit may sometimes be shown to prove either what act a given 
person did, or what person did a given act. Evidence of handwriting 





9 See Williams v. Farrand, supra. 

10 Accord, Von Bremen v. MacMonnies, 138 N. Y. App. Div. 319. Similar recent 
New York decisions are: Kates v. Bok, 139 N. Y. App. Div. 640. Contra, Goetz v. 
Ries, 123 N. Y. Supp. 433. 

11 See Hutchinson v. Nay, 187 Mass. 262, 265; Ginesi v. Cooper, 14 Ch. Div. 596, 600. 

2 Hutchinson v. Nay, supra; Walker v. Mottram, 19 Ch. Div. 355. But the invol- 
untary vendor is bound to refrain from unfair competition. Hudson v. Osborne, 39 
L. J. Ch. N. s. 79. 

18 Cruttwell v. Lye, 17 Ves. 335. See Harrison v. Gardner, 2 Madd. 108, 219. 

4 See Harrison v. Gardner, supra; Trego v. Hunt, supra. 

1% Jennings v. Jennings, [1898] 1 Ch. 378; Gillingham v. Beddow, [1900] 2 Ch. 242; 
Curl Bros. Ltd. v. Webster, supra. 
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belongs in this second class. The admissibility of evidence of habit 
depends largely on its remoteness. The habit of occasional intoxication 
is logically relevant. It makes a belief that X was drunk on the particu- 
lar occasion more likely, but more likely by so little that the evidence is 
hardly worth the time consumed in hearing it. Hence it is often ex- 
cluded.! Proof of a habit of invariably doing the same thing under cir- 
cumstances like those of the case at issue is less remote and hence more 
likely to be admitted. This is most frequently true of acts that are 
largely mechanical, as mailing letters left in a certain place,? or of acts 
without moral significance, as spelling a word a certain way,’ and which 
are therefore the subjects of the strongest habits; or of business transac- 
tions, as accepting drafts in writing only,‘ for men are generally more 
methodical about their business than about other affairs. Since strength 
of habit depends partly on frequent repetition, that too has a bearing on 
probative value. Thus th> practice of getting drunk every Saturday 
night might be admitted by a court which would exclude evidence of so 
doing every New Year’s Eve. Again, remoteness varies inversely with the 
definiteness of the circumstances under which the act is habitually done; 
for the vaguer these circumstances are the harder it is to say that there 
is any habit as distinguished from mere coincidence. These matters are 
all questions of degree; the decisions are by no means uniform; and in 
each case the discretion of the judge should play a large part. 

Once having determined that the habit is competent evidence of the 
act, the court applies the same rules to evidence of the habit as to evi- 
dence of any other relevant fact. A recent Pennsylvania case. intro- 
duces a further refinement peculiar to this point. Moyer v. Berndt, 19 
Pa. Dist. R. 869 (Pa., C. P., Berks Co.). Following earlier dicta * it holds 
that habit is not admissible to prove an act, unless there is also direct 
evidence of the act, but concedes that it would be admissible to corrobor- 
ate direct evidence. The use of habit as a substitute for the witness’ 
present recollection may be compared with the use of a contemporary 
record for the same purpose. In the absence of present recollection, a 
witness may testify that he did the act because it was his invariable 
habit to do so, or because he had entered a record of the transaction.® 
The record alone would be kept out by the hearsay rule; but that does not 
apply to the habit standing alone. Indeed, it is hard to see a reason for 
the principal decision, unless the habit was such remote evidence that 
without more no reasonable jury could find that the act was done.’ 





Quo WARRANTO AND MANDAMUS FOR OFFICES AT WILL. — The books 
contain many conflicting rules regarding jurisdiction to issue the writ of 





1 Kingston »v. Ft. Wayne, etc., Co., 112 Mich. 40. Contra, Smith’s Executor 2. 
Smith, 67 Vt. 443 

2 Bell v. Hagerstown Bank, 7 Gill (Md.) 216. 

3 Brookes v. Tichborne, 5 Exch. 929. 

4 Smith v. Clark, 12 Ia. 32. 
‘ 5 See Meighen v. The Bank, 25 Pa. St. 288; Eureka Insurance Co. v. Robinson, 56 

a. St. 256. 

6 Shore v. Wiley, 18 Pick. (Mass.) 558. 

7 On very similar facts, the evidence was admitted in Lucas v. Novosilieski, 1 Esp. 
296. 
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mandamus, several of which are considered in a recent Irish case. A 
board of justices had the duty of electing a clerk, removable at its pleas- 
ure. Certain ineligible justices voted, converting what would otherwise 
have been a tie between A and B into a plurality for A, and A entered upon 
the office. On B’s application, the court refused to issue a writ of quo 
warranto against A, but granted a mandamus to compel the board to 
hold another election. The King (Roycroft) v. Justices of Schull, etc., 
[1910] 2 Ir. 601. 

The usual remedy for a person wrongfully excluded from office by a 
rival candidate is guo warranto.!. Many cases, however, have held that 
where any incumbent can be removed at the pleasure of the appointing 
power and a new officer appointed, a judgment of ouster may easily be 
frustrated, and therefore should not be given.? Assume that three per- 
sons have the right to elect an officer removable at their pleasure, that 
two of these vote for B and one for A, and two other persons, having no 
right to do so, vote for A and A is declared elected. One of the rightful 
voters could probably by quo warranto proceedings oust the intruders from 
the body,’ and then the three proper voters could remove A and elect B. 
While it seems undesirable that B’s only hope should be that this course 
will be taken, nevertheless, it is a hard and fast rule that quo warranto 
will not issue in disputes concerning offices at will.* 

It is sometimes said that mandamus should be granted in disputes con- 
cerning offices where no other adequate remedy is available.’ Ordinarily 
mandamus is a writ of command directing the performance of a duty.® 
It often issues to compel a board to hold an election.’ But where the office 
is occupied, the objection is raised that such a command would merely 
result in putting two persons in office, both claiming title, and that it 
is not the function of mandamus proceedings to settle title.6 On this 
ground, perhaps, some courts would have refused mandamus even in cases 
where quo warranto would not issue.® Courts have, however, issued man- 
damus where they were satisfied that the election was void or merely 
colorable; !° but it is hard to say how far they are willing to go into the 
question of the validity of the election." Several states have solved the 
difficulty by settling the whole dispute in mandamus proceedings.” To 
do this they have occasionally disregarded the generally accepted rule that 
mandamus should not issue where there is another remedy, because they 
consider the delay incidental to first bringing a petition for quo warranto 





1 Darley v. The Queen, 12 Cl. & F. 520; The State v. Stewart, 6 Houst. (Del.) 359. 

2 Bradley v. Sylvester, 25 L. T. N.S. 459; The Queen v. Bayly, [1898] 2 Ir. 335. 

3 See HicH, EXTRAORDINARY LEGAL REMEDIES, § 630. 

4 See cases under note 2, supra. 

be = — v. Hertford College, 3 Q. B. D. 693, 704-705; Harwood v. Marshall, 
9 Md. 83, 98. 

6 See HicH, ExTRAORDINARY LEGAL REMEDIES, § 1. 
ES 7 The King v. Corporation of Bedford, 1 East 79; Atty.-Gen. v. City Council, 111 

ass. Qo. 

8 See The King v. Beer, [1903] 2 K. B. 693; Commonwealth ». County Commis- 
sioners, 5 Rawle (Pa.) 75. 

® See The King v. Stoke Damerel, 5 A. & E. 584, sor. 

10 See The Queen v. Gov’t Stock Investment Co., 3 Q. B. D. 442; Commonwealth ». 
County Commissioners, supra, 77. 

11 See SHoRTT, CRIMINAL INFORMATIONS, 122. 

% Keough v. Holyoke, 156 Mass. 403; Lawrence ». Hanley, 84 Mich. 399; Harwood 
v. Marshall, supra. 
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as fatal to its adequacy." Although settling the whole matter necessitates 
giving a judgment in the nature of ouster against the incumbent," this 
is open to no substantial objection if all the parties interested have had 
a chance to be heard.® 

Some authorities have refused to issue the writ of mandamus for offices 
at will; * and, indeed, the reasons for refusing quo warranio apply equally 
to mandamus. It is consequently curious that the court in the principal 
case found refuge in mandamus, but as all the parties had been in court 
and the election of a person other than the incumbent would amount to 
his amotion, the remedy was proper and effective.!” Courts should have 
a wide field of discretion over the extraordinary legal remedies, and 
it is unfortunate that artificial rules have so often deprived them of 
jurisdiction. ; 





THE NATURE OF THE RIGHT IN A DEAD Bopy. — The common law of 
England recognizes no property rights in a dead body.! Thus, while to steal 
the coffin or winding sheet of the dead is larceny, it is not so to steal the 
corpse itself.2 And there are indications that even the relatives’ right to 
possession of the corpse for purposes of burial has not always been ade- 
quately protected. In England, however, all questions relative to the dis- 
position of dead bodies were under ecclesiastical law; * hence English cases 
are not very helpful in a country having no ecclesiastical courts, for there 
rights in dead bodies must be protected, if at all, by civil remedies.® The 
legal duty of the surviving spouse or next of kin to bury the deceased 
predicates a legal right to do so, and it is well established in our law that 
an action lies for wrongfully detaining a corpse awaiting burial,® or for 
mutilation of it by unauthorized autopsy,’ or otherwise. Moreover, the 
legal right being recognized, courts of equity will act where the remedy at 
law is inadequate. For example, whether or not a corpse be regarded 
as becoming on interment a part of the soil in which it lies,® equitable 
remedies alone can properly protect whatever rights exist in it thereafter." 





13 See Luce v. Board of Examiners, 153 Mass. 108, 110; Lawrence v. Hanley, supra, 


403. 

14 See The Queen v. Hertford College, 2 Q. B. D. 590, 605; Keough v. Holyoke, supra, 
408. 

18 See Brown v. Bragunier, 79 Md. 234, 242; Harwood v. Marshall, supra, 100. 

16 Rex v. Wheeler, 3 Keb. 360; The State v. Champlin, 2 Bailey’s Law (S. C.) 220. 
See SHORTT, CRIMINAL INFORMATIONS, 275. 

17 Accord, In re Barlow, 30 L. J. Q. B. 271; Regina v. Strabane Urban Dist., 35 Ir. 
L. T. Rep. 12. 

18 See In re Barlow, supra, 271. 


1 See 3 CoKE’s INSTITUTES, 203; 2 Bt. Comm. 429; Regina v. Sharpe, 7 Cox C. C. 214. 
2 Haynes’s Case, 12 Coke 113. 
3 See 9 Sot. J. 3, describing instances in which corpses had been successfully with- 
held from the relatives for purposes of blackmail. 
4 Cf. Kemp v. Wickes, 3 Phillim. 264. 
5 See Law of Burial, 4 Bradf. Surr. (N. Y.) 503. 
5 Renihan v. Wright, 125 Ind. 536. 
” Koerber v. Patek, 123 Wis. 453; Burney v. Children’s Hospital, 169 Mass. 57. 
8 Hockenhammer v. Lexington 4: Eastern R. Co., 24 Ky. L. Rep. 2383; Louisville 
& Nashville R. Co. ». Wilson, 123 Ga. 62. 
® Meagher ». Driscoll, 99 Mass. 281. 
PE go v. Preorietors of Swan Point Cemetery, 10 R. I. 227; Wilson v. Read, 74 
. H. 322. 
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The right in the corpse has usually been defined as a right to “custody 
and possession,” or as a “quasi-property right.” A recent Canadian 
case, however, goes further and bases its decision on the ground that the 
nearest relatives have a property right, limited to such exercise as shall 
conform to the duty out of which the rights arise. Miner v. Canadian 
Pacific R. Co., 15 West. L. Rep. 161. And a late case in this country 
employs similar language.’ The fact that a corpse is a physical thing 
and that the control of the nearest relative over it is exclusive * predi- 
cates a right of property in the broadest use of that term. The principal 
case, however, recognizes that it would outrage decency and sentiments of 
reverence for the dead to regard that property right as absolute in its 
powers of disposition and transfer. An early dictum which did not so 
qualify it’ has been justly criticized as commercial,’* and most courts 
have preferred to speak only of a right of possession. Some considera- 
tions, however, indicate that it may be more accurate to regard a corpse 
as property subject to restrictions onits use. It is proper that a dead body 
should be the subject of larceny, and there is no reason, apart from the 
unwillingness of courts to use the word “property ” in this connection, 
why it should not be so regarded. Moreover the restrictions upon the 
use of corpses as property vary in certain cases. In most states statutes 
provide for furnishing to medical institutions for purposes of dissection 
the bodies of executed felons and of those whose burial would be a public 
charge.!? Cadavers so acquired are obviously property in a much less 
restricted sense than bodies merely awaiting burial. Perhaps even less 
restricted is the control of corpses or parts thereof which are preserved for 
purposes of exhibition, such as monstrosities, skeletons, or mummies.'® 
Dead bodies in these forms are popularly regarded as property, because 
the reason for restricting the disposition of them has largely disappeared; 
and it would seem more consistent to regard every corpse as subject to 
property rights more or less limited according to the particular circum- 
stances of its acquisition. 





RECENT CASES. 


ADVERSE PossEssIon — WHO May GAIN TITLE — WIFE AGAINST HusBAND. 
—A husband on deserting his wife had given her an invalid deed to certain 
land. After occupying for the statutory period she conveyed to the plaintiff, 





11 Keyes v. Konkel, 119 Mich. 550, holding that replevin will not lie to recover a 
corpse. 

2 Pettigrew v. Pettigrew, 207 Pa. St. 313. 

18 Rousseau v. City of Troy, 49 How. Pr. (N. Y.) 492, denying an action by a more 
distant relative. 

4 See 1 SCHOULER, PERSONAL PROPERTY, 25; Larson v. Chase, 47 Minn. 307. 

4% See Bogert v. City of Indianapolis, 13 Ind. 134. 

16 See 10 Harv. L. REv. 51. 

17 For typical statutes of this nature see 4 Consot. Laws or N. Y. (1909), Publ. 
Health Law, § 316; Mass. Rev. Laws (1902), 689-690; Micu. Pusiic Acts (1901), 
No. 5 (1); Cope or TENN., § 6775. 

18 Doodeward v. Spence, 9 N.S. W. 107, holding that detinue lies for the recovery 
of the body of a two-headed baby preserved in alcohol. But see an old case stated in 
2 East P. C. 652. See 3 HatsBury, Laws or ENGLAND, 405 note (r). 
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who sued to quiet title. The defendant claimed through the husband. By 
statute either spouse may sue the other to recover his or her separate property, 
and the accumulations of a wife are her separate property. Held, that the wife 
had gained title by adverse possession. Union Oil Co. v. Stewart, 110 Pac. 313 
(Cal., Sup. Ct.). 

Owing to the identity of interests and submersion of the wife’s rights such a 
result would be entirely foreign to early common-law principles. Yet two 
jurisdictions hold that, the husband acquiescing, a wife may gain title by adverse 
possession without the aid of statutes. Hartman v. N etiles, 64 Miss. 495; 
McPherson v. McPherson, 75 Neb. 830. Others take the contrary view, since 
the land is jointly occupied and the husband remains the head of the family. 
First National Bank of Santa Barbara v. Guerra, 61 Cal. 109. But under a 
statute allowing the wife separate property, and a right to sue and be sued, 
she may recover from the husband for use and occupation of her land. Skinner 
v. Skinner, 38 Neb. 756. So title by adverse possession may be acquired where 
the parties are living apart under a void decree of divorce. Warr v. Honeck, 
8 Utah 61. And without legislative enactment one state, at least, has relieved 
the wife of all marital disabilities on desertion by the husband. Love v. Moyne- 
han, 16 Ill. 277. Such is the general rule when the husband abjures the realm. 
Gregory v. Pierce, 4 Met. (Mass.) 478. Since the basis of the rule as to dis- 
abilities disappears on abandonment by the husband, the principal case marks 
a justifiable step in the recognition of equal rights. 


BANKRUPTCY — INVOLUNTARY PROCEEDINGS — WHEN DEBTOR Must Owe 
$1000. — An insolvent debtor owing over $4000 made a general assignment, 
assented to by some of his creditors. The other creditors, whose claims aggre- 
gated less than $1000, filed a petition to have him adjudged a bankrupt. The 
Bankruptcy Act of 1898, § 46, provides that “any natural person except a wage 
earner or person engaged chiefly in farming . . . owing debts to the amount 
of one thousand dollars or over may be adjudged an involuntary bankrupt.” 
Held, that the petition should be granted. li n re Jacobson, 181 Fed. 870 (Dist. 
ce D. Mass.). 

Courts have generally held that the time when one must be engaged in one 
of the excepted occupations, in order to be exempt, is the date of the creditors’ 
petition. In re Interstate Paving Co., 171 Fed. 604. Hence this should also be 
the time when $1000 must be owed, the two clauses in the same sentence offer- 
ing no ground for distinction. Yet if courts adhered strictly to this require- 
ment, the debtor would be enabled to settle with some creditors and leave the 
rest without remedy. In straining to avoid this result it has been held that 
voidable preferences are included among the creditors’ debts at the time of the 
petition because they can be recovered by the trustee. In re McMurtrey & 
Smith, 142 Fed. 853. Yet such an assumption of the basis for bankruptcy is 
reasoning in a circle. Where a debtor, to avoid bankruptcy, goes into one of the 
exempt occupations, courts have made a judicial exception to the terms of the 
statute and refused him protection. Tiffany v. La Plume Condensed Milk Co., 
141 Fed. 444. See 23 Harv. L. Rev. 393. Unfortunately there is equal neces- 
sity for judicial legislation in the case of preferences, ae the principal case will 
undoubtedly be followed. 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — LIFE INSURANCE POLI- 
cies. — A bankrupt had policies of insurance on his life payable to his executors, 
administrators, or assigns, on which the insurance company had a valid lien 
for a greater amount than their cash surrender value. The Bankruptcy Act, 
§ 70a (5), provides “that when any bankrupt shall have any insurance policy 
which has a cash surrender value payable to himself, his estate, or personal 
representatives, he may, within thirty days after the cash surrender value has 
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been ascertained and stated to the trustee by the company issuing the same, 
pay or secure to the trustee the sum so ascertained and stated, and continue to 
hold, own, and carry such policy.” Held, that the policies do not pass to the 
trustee. Burlingham v. Crouse, 24 Am. B. Rep. 632 (C. C. A., Second Circ.). 

Subject to the proviso above quoted, the interest of a bankrupt in a policy 
on his own life, payable to himself or his personal representatives, passes to 
his trustee. In re White, 174 Fed. 333. An exception, logically indefensible, is 
made where the policy has no present value. Gould v. New York Life Ins. Co., 
132 Fed. 927. The earlier cases regarded the proviso as defining what policies 
passed to the trustee, and held that policies having no surrender value did not 
pass. In re Buelow, 98 Fed. 86; Morris v. Dodd, 110 Ga. 606. But the weight 
of authority now rightly denies such scope to the proviso. Jn re Slingluff, 106 
Fed. 154; In re Welling, 113 Fed. 189; In re Orear, 178 Fed. 632. The princi- 
pal case would seem to be justified on the theory that Congress intended to 
secure to the bankrupt the benefit of his investment on his accounting for its 
surrender value to the estate, and that the existence of a valid lien to the amount 
of the surrender value excuses payment. It has been held that the failure to 
schedule policies pledged for more than their surrender value is not fraudulent 
concealment. In re Adams, 104 Fed. 72. The Supreme Court has construed 
the proviso liberally by allowing its benefits where no surrender value is con- 
tracted for but the company’s practice is to pay cash on surrender. Hiscock 
v. Mertens, 205 U. S. 202. 


ConFiict oF LAws — PERSONAL JURISDICTION — STATUTE AUTHORIZING 
SERVICE Out oF JuRISDICTION. — The English Matrimonial Act provides that 
the co-respondent in divorce proceedings must be made a defendant and that 
service on him out of the country is sufficient. The defendant co-respondent 
was served in Scotland and objected that the court had not jurisdiction. Held, 
that such service confers jurisdiction on the English courts. Rayment v. Ray- 
ment and Stuart, [1910] P. 271. 

Since the power of Parliament is supreme it may obviously grant jurisdiction 
to the English courts, in any cases it chooses, and the courts must carry out its 
commands. Drummond v. Drummond, L. R. 2 Ch. 32; Ashbury v. Ellis, [1893] 
A. C. 339. Any form of notice which the statute authorizes is sufficient, and it 
is even provided that, in the court’s discretion, no notice whatsoever is neces- 
sary. 20 & 21 Vict. c. 85, § 42. But a judgment obtained in such a manner 
would be given no effect in other jurisdictions. Buchanan v. Rucker, 9 East 192; 
D’Arcy v. Ketchum, 11 How. (U. S.) 165. In the United States it has been 
repeatedly held that the Fourteenth Amendment necessitates a service in the 
jurisdiction in all personal actions. Pennoyer v. Neff, 95 U.S. 714; Eliot v. 
McCormick, 144 Mass. 10. Furthermore, as the courts and the legislature in 
the United States are regarded as co-ordinate branches of government, the 
former may reject, as an interference with their rights, such efforts to confer a 
fictitious jurisdiction on them. Thus, even before the adoption of the Four- 
teenth Amendment, such statutes granting jurisdiction over non-residents were 
disregarded. Beard v. Beard, 21 Ind. 321. But see Dearing v. Bank of Charles- 
ton, 5 Ga. 497. 


ConsTITUTIONAL LAW — PRIVILEGES AND Immunities: Ctass LEGISLA- 
TION — CouNTY ORDINANCE PROHIBITING FISHING BY NON-RESIDENTS. — A 
statute permitted any county to pass ordinances forbidding fishing by non- 
residents within its limits. A county passed such an ordinance, and the de- 
fendant, a citizen of the state but a resident of another county, fished there. 
Held, that the statute is unconstitutional. State v. Hill, 53 So. 411 (Miss.). 

Since Magna Charta it has been generally conceded that the royal prerogative 
did not entitle the king to grant exclusive fishing rights in navigable rivers. 
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See Duke of Somerset v. Fogwell, 5 B. & C. 875; 2 Bu. Comm. 39. Cf. Rogers v. 
Jones, 1 Wend. (N. Y.) 238. This privilege is held by the sovereign for the 
benefit of all his subjects, and prima facie any one may fish in public waters. 
Carter v. Murcot, 4 Burr. 2162; Polhemus v. Bateman, 60 N. J. L. 163. But at 
an early date the legislature granted exclusive rights to individuals, or per- 
mitted towns to exclude non-residents. Bopy or LIBERTIES, ART. 16, 28 Mass. 
Hist. Soc. Coll. 219; Trustees of Brookhaven v. Strong, 60 N. Y. 56. Where the 
grant is absolute or for a definite time, it is in the nature of a vested property 
right which cannot be disturbed during its term, and it is not a violation of the 
Fourteenth Amendment. Lowndes v. Huntington, 153 U.S.1; Hand v. Newton, 
92 N. Y. 88. As in the case of public lands, the state may grant to individuals 
rights in the public property. But if it gives only a revocable license, the state 
is merely tolerating a use of its property, — granting a privilege rather than a 
property right. Slingerland v. International Contracting Co., 43 N. Y. App. Div. 
215. Since the state holds the property for the benefit of all its citizens, it 
should not be allowed to restrict such a privilege to a few. Cf. Harper v. Gal- 
loway, 51 So. 226 (Fla.). Contra, Commonwealth v. Hilton, 174 Mass. 29. It 
could, of course, limit the privilege to citizens of the State. Corfield v. Coryell, 
4 Wash. C. C. 371. 


CORPORATIONS — FOREIGN CORPORATIONS — JURISDICTION OVER INTERNAL 
Arrarrs. — A stockholder of a foreign corporation brought mandamus to com- 
pel the secretary and directors to hold a stockholder’s meeting pursuant to the 
by-laws. The corporation had its principal office in the state, and the secre- 
tary and directors were resident there. Held, that the court has no jurisdiction 
over the corporation for this purpose. State ex rel. Ferenez v. Unida Gold Min- 
ing Co., 32 Oh. Cir. Ct. R. 54. 

As the corporation is a necessary party in an action by a stockholder to redress 
a grievance in the corporate management, such a proceeding is impossible un- 
less service can be had upon the corporation, Wilkins v. Thorne, 60 Md. 253. 
And statutes requiring foreign corporations doing business in the state to 
maintain an agent therein on whom process may be served are construed by 
some courts as not giving jurisdiction over the internal affairs of such a corpora- 
tion. Sidway v. Missouri Land & Livestock Co., 101 Fed. 481. Usually, how- 
ever, the courts recognize that they have jurisdiction, but decline to exercise it 
where so doing would involve, as here, ordering or restraining an act in a foreign 
jurisdiction, on the ground of inability to compel obedience and on the ground 
that the state of incorporation is the best judge of its own law governing such 
matters. Kimball v. St. Louis & San Francisco Ry. Co., 157 Mass. 7. But 
when the transaction occurs in the state of the forum the latter reason has not 
always deterred the courts from granting relief. Thus they will compel the 
corporation to allow a stockholder access to its books when they are in the 
custody of an officer in the state. State ex rel. Richardson v. Swift, 7 Houst. 
(Del.) 137. And they will enjoin the carrying on of an wlira vires undertaking 
within the state when all the property and the directors are within the state. 
Richardson v. Clinton Wall Trunk Mfg. Co., 181 Mass. 580. 


Costs — Liapmity oF INFANT TO INDEMNIFY NEXT FRIEND. — The 
plaintiff as next friend of the defendant, an infant, properly instituted and 
conducted an action in the interest of the defendant, which was dismissed, with 
costs to be paid by the next friend. The plaintiff brought an action to recover 
those costs from the infant. Held, that the plaintiff can recover. Steeden v. 
Walden, [1910] 2 Ch. 393. 

Apart from statute the weight of authority in England and this country seems 
to be that the next friend is liable for costs in the first instance. Swain v. Fol- 
lows, 18 Q. B. D. 585; Smith v. Gaffard, 33 Ala. 168. However, a very respect- 
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able minority hold the infant. Crandall v. Slaid, 11 Met. (Mass.) 288; Albee 
v. Winterink, 55 Ia. 184. Since the next friend is held in the first instance in 
England, the principal case seems clearly right in allowing this action over 
against the infant. This is law in America. Voorhees v. Polhemus, 36 N. J. Eq. 
456. If the question were res integra it would seem best to hold the infant 
liable for costs primarily, as he is the real party in interest. The next friend is 
merely an officer of the court. See Davies v. Lockett, 4 Taunt. 765; Klaus v. 
State, 54 Miss. 644. The objection that the next friend can sue without the in- 
fant’s consent raises a broad question of policy, whether he should be restrained 
by imposing liability for costs. He certainly should not be unduly discouraged. 
Cross v. Cross, 8 Beav. 455. The infant’s interests seem sufficiently guarded by 
charging the next friend when suits are improper. Pearce v. Pearce, 9 Ves. 
Jr. 548; Campbell v. Campbell, 2 Myl. & C. 25. There is also the additional 
protection that the court may remove the next friend whenever his conduct 
appears questionable. Robinson v. Talbot, 78 S. W. 1108 (Ky.); Barwick v. 
Rackley, 45 Ala. 215. 


CriminaAL LAw — APPEAL — SENTENCE INCREASED ON APPEAL. — The 
Criminal Appeal Act of 1907 provided that on appeal by a prisoner, the higher 
court might quash the original sentence and pass another sentence warranted 
in law by the verdict (whether more or less severe). The prisoner appealed 
from a sentence of twelve years’ imprisonment for shooting with intent to mur- 
der. Held, that the sentence can be increased to fifteen years. Rex v. Simpson, 
74 J. P. 533 (Eng., Ct. Crim. App., Oct. 24, 1910). 

Since the English courts have no power to declare unconstitutional an act of 
Parliament, the decision is unquestionably correct. In this country, such a 
statute would not deprive the prisoner of liberty without due process of law, for 
due process does not require any right to appeal. Andrews v. Swariz, 156 U. S. 
272. Nor would it violate constitutional provisions against double jeopardy in 
those jurisdictions which allow conviction of a crime of higher degree (as mur- 
der) on a new trial after an appeal from conviction of a crime of lower degree (as 
manslaughter). Trono v. United States, 199 U.S. 521. See 19 Harv. L. Rev. 
300. And even where the contrary is held, a strong argument might be made 
for the constitutionality of an increased sentence for the same crime on appeal 
or on a new trial. The statute in question seems a most sensible one, for it dis- 
courages frivolous appeals without forbidding meritorious ones, and it partially 
remedies the defect in our system of criminal law of denying to the prosecu- 
tion a right of appeal. 


DANGEROUS PREMISES — LIABILITY TO TRESPASSERS — INJURY BY VICIOUS 
ANIMAL. — The plaintiff, while walking across the defendant’s field, was in- 
jured by the defendant’s horse, which the defendant knew to be vicious. The 
public had been accustomed to use the field as a short cut, but the defendant had 
at times objected. The defendant had given no notice of the animal’s vicious 
character. Held, that the plaintiff can recover. Lowery v. Walker, 55 Sol. J. 
62 (Eng., H. L., Nov. 9, 1910). 

American courts have held the owner of a vicious animal liable in such 
cases on the theory that even an admitted trespass by the plaintiff was no de- 
fense. Marble v. Ross, 124 Mass. 44; Loomis v. Terry, 17 Wend. (N. Y.) 497. 
As to the condition of the premises ordinarily, the landowner owes the tres- 
passer noduty. Lary v. Cleveland, etc. Ry. Co., 78 Ind. 323. He must warn the 
licensee, however, of hidden dangers of which he knows. See Maenner v. Carroll, 
46 Md. 193. The line between the licensee and the merely technical trespasser 
is often very shadowy. It may not be unreasonable, therefore, to hold the 
landowner to the duty of giving notice of danger. But the further considera- 
tion of expediency arises, — how far the landowner shall be restricted in the 
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beneficial user of his land for the protection of those who come upon it with- 
out right. When the presence of the trespasser is known, or ought to be known, 
the landowner must use due care not actively toinjurehim. Herrick v. Wixom, 
121 Mich. 384; Fearons v. Kansas City Elevated Ry. Co., 180 Mo. 208. But 
where the defendant does not himself bring force to bear on the plaintiff, the 
user is beneficial, and the danger contingent and remote, the wisdom of impos- 
ing such liability on the landowner is questionable. 


Deap Bopres — Nature or Ricut In. — The plaintiff shipped the body 
of her deceased son by the defendants’ railway and, through a mistake of its 
servants, the body was put off at the wrong station, causing delay and expense 
to the plaintiff. This action was for damages on account of the defendants’ 
negligence. Held, that the corpse is the property of the plaintiff, subject to 
limitations upon its disposition and use, and that she can recover damages for 
the expenses incurred. Miner v. Canadian Pacific R. Co., 15 West. L. Rep. 161 
(Alberta, Aug. 8, 1910). See Notes, p. 315. 


DeatH BY Wroncrut Act— DAMAGES IN STATUTORY ACTION — RIGHT 
or WIFE NOT SUPPORTED BY HUSBAND TO SUE FoR His DEATH. — The plain- 
tiff’s husband deserted her shortly after their marriage and thereafter contrib- 
uted nothing toward her support. He was killed by reason of the defendant’s 
negligence, and the plaintiff brought an action as beneficiary under the death 
statute. The court directed a verdict for the defendant. Held, that the case 
should have been submitted to the jury. Ingersoll v. Mackinac Ry. Co., 128 
N. W. 227 (Mich.). 

In such a case the rule in Michigan is to allow no recovery, if no pecuniary 
damage is shown. Hurst v. Detroit City Ry., 84 Mich. 539. The weight of au- 
thority gives the plaintiff nominal damages, but the Michigan rule seems 
sounder. The death statutes are framed to recompense the beneficiaries, and 
if there is nothing for which to recompense them there should be no action. 
There is a pecuniary damage here in the loss of the action which the wife might 
have brought at any time against her husband to force him to support her. 
The loss of the possibility of bringing an action is enough to create a reason- 
able probability that damage has been suffered, and hence presents a question 
for the jury, even though, in the final event, they should find that the wife 
would probably never have recovered anything from the deceased. This view 
is supported by other authority. Baltimore & Ohio R. Co. v. State, 81 Md. 371; 
International & Great Northern R. Co. v. Culpepper, 19 Tex. Civ. App. 182. 


Divorce — DEFENSES — Detay. — A husband, after an invalid divorce, 
married again. After knowing of this marriage for ten years the first wife sued 
for a divorce, charging adultery with the second wife within the last year. By 
statute such a suit must be brought within five years of the discovery of the 
offense, or if the defendant committed the offense outside the state, within five 
years after his return. Held, that a divorce be granted. Ackerman v. Ackerman, 
44 N. Y.L. J. 1059 (N. Y., Ct. App., Nov. 22, 1910). 

The majority of the court regarded the continuous cohabitation with the 
second wife as a single offense, and only allowed the plaintiff to sue because the 
defendant had been continuously out of the state. Three judges, however, 
concurred in the result on the ground that each act of adultery constituted a 
new cause of action. Strict logic favors this view, but on the authorities the 
rule seems to be that when charged with notice of the defendant’s adulterous 
intercourse, although that relation exists at the date of the suit, the plaintiff 
cannot set up specific acts in that continuing intercourse as a ground for divorce 
after the statutory period. Valleau v. Valleau, 6 Paige (N. Y.) 207; Dutcher 
v. Dutcher, 39 Wis. 651. The delay of the aggrieved party has allowed the 
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defendant’s unlawful relation to attain a permanency which the law prefers to 
protect rather than disturb. The defendant is held from irregular relations 
with other women than his second wife by the fact that any new offense will 
revive his first wife’s cause of action. Sewall v. Sewall, 122 Mass. 156. See 
Cooke v. Cooke, 3 Swab. & Tr. 126. 


Exectric Wires — APPLICATION OF THE PRINCIPLE OF FLETCHER 2. Ry- 
LANDS. — The plaintiff, a steam railway company, used electric wires to trans- 
mit signals, etc. The defendant on a private right of way alongside began to 
operate an electric railway, necessarily using so strong a current that the 
plaintiff’s signal system was interfered with. The plaintiff sought to enjoin the 
defendant from operating its railroad without devices to prevent the interfer- 
ence. Held, that the injunction will not be granted. Lake Shore & Michigan 
“iy Ry. Co. v. Chicago, Lake Shore, & South Bend Ry. Co., 92 N. E. 989 
(Ind.). 

The court refused to apply Fletcher v. Rylands because that case has been 
discredited in some courts of this country, and because the defendant was a 
quasi-public corporation legally authorized to make a non-natural use of its 
land. But undoubtedly the defendant had collected on its land something 
likely to do mischief, and was allowing it to escape to his neighbor’s damage. The 
real answer to the plaintiff’s claim seems to be an affirmative defense of justifi- 
cation. National Telephone Co. v. Baker, [1893] 2 Ch. 186; Cincinnati Inclined 
Plane Ry. Co. v. City & Suburban Telegraph Ass’n, 48 Oh. St. 390; Hudson 
River Telephone Co. v. Watervliet Turnpike & Ry. Co., 135 N. Y. 393. In these 
cases the defendant escapes because it is using the highway as it is legally au- 
thorized to do, and because it is furthering the dominant use of public travel 
while the telephone companies are making only a subordinate use of the high- 
way. And so in the principal case the defendant, although not making use of 
a public street, was conducting in a reasonable manner a business essential to 


the community. The question is not one of responsibility but of justification. 
See 8 Harv. L. REV. 200, 208. 


EVIDENCE — GENERAL PRINCIPLES AND RULES oF ExcLuston — IRRELE- 
VANCY: VIOLATION OF MUNICIPAL ORDINANCE. — The plaintiff was injured by 
falling into a hole in the sidewalk in front of a building owned by the defendant. 
A municipal ordinance required abutting owners to keep the sidewalks in re- 
pair. In an action to recover for the injury, the plaintiff introduced the ordi- 
nance as evidence of negligence. Held, that the evidence was improperly 
admitted. English v. Kwint, 44 N. Y. L. J. 847 (N. Y. App. Div., Nov. 1910). 

Where the plaintiff is a member of the class for whose benefit the ordinance 
was passed, nearly all jurisdictions agree that the violation of a municipal ordi- 
nance, if it is the proximate cause of injury, is evidence of negligence. Hamil- 
ton v. Minneapolis Desk Mfg. Co., 80 N. W. 693 (Minn.); Conrad v. Springfield 
Consolidated Ry. Co., 88 N. E. 180 (Ill.). Contra, Louisville & Nashville R. Co. 
v. Dalton, 102 Ky. 290. Some courts hold it to be negligence per se. See Pennsyl- 
vania Co. v. Hensil, 70 Ind. 569. Others consider it prima facie evidence of 
negligence. Chicago & Joliet Elec. Ry. Co. v. Freeman, 125 Ill. App. 318. By 
the weight of authority it is simply some evidence for the consideration of the 
jury. Biesegel v. New York Central R. Co., 14 Abb. Prac. (N. Y.) 29. Logically 
it would seem to be material only in cases where reliance on the observance of 
the ordinance would justify a relaxed standard of care on the plaintiff’s part, 
and knowledge of such reliance would increase the defendant’s duty to take 
care. Phila. & Reading R. Co. v. Ervin, 89 Pa. St. 71. In the principal case, 
the ordinance was not designed to protect the members of the public. City of 
Hartford v. Talcott, 48 Conn. 525. Its purpose was to secure the performance 
by property-owners of a duty imposed upon the city. City of Keokuk v. Dis- 
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trict of Keokuk, 53 Ia. 352. The defendant remained only under the common- 
law duty not to create an obstruction or defect in the sidewalk. Hence the 
court held rightly that the violation of the ordinance is of no evidential value 
on the question of negligence. 


EvIDENCE — SmwILaR Facts AND OCCURRENCES — Hapit. — In an action 
for arrears of wages, the defendant offered evidence that it was his habit to pay 
his laborers at regular intervals. There was no other evidence of payment. 
Held, that the evidence is inadmissible. Moyer v. Berndt, 19 Pa. Dist. R. 869 
(Pa., C. P., Berks Co.). See Nores, p. 312. 


Goop Witt — RESTRICTIONS ON VENDOR. — Two months before the ter- 
mination of a trade partnership, two of the partners sold to the third their in- 
terest in the assets, good will, and other property of the firm. The purchaser 
understood that the retiring partners were to engage in a competitive business 
and the price paid was only slightly greater than the book value of the property 
transferred. The purchaser sought to enjoin the vendors from soliciting the 
trade of, or dealing with, the customers of the old firm. Held, that they will 
be enjoined from soliciting the trade of the old customers but not from dealing 
with them. Von Bremen v. MacMonnies, 200 N. Y. 41. See NOTES, p. 311. 


HomicipE — RESPONSIBILITY FOR DEATH CAUSED By Fricut. — The 
prisoner assaulted A, and thereby so frightened A’s mother-in-law, who was 
near by, that she died from the shock. Held, that the prisoner was rightly con- 
victed of manslaughter. Ex parte Heigho, 110 Pac. 1029 (Idaho). 

The early English law did not hold responsible one whose unlawful act 
caused death by fright alone. 1 HALE, PLEAS OF THE CROWN, 429. This was 
probably due to a fear of encouraging prosecution for witchcraft. See STEPHEN, 
Dic. Crm. Law, 6 ed., Art. 242, n. 2. Later authority holds the defendant 
responsible in such a case, though where the point has arisen the victim was the 
one toward whom the defendant’s threats of violence were directed. Regina v. 
Dugal, 4 Quebec 350. The principal case has taken the next logical step in 
applying the doctrine of the later cases where the person killed is not the in- 
tended victim. It may be difficult to prove that death was in fact the result of 
the unlawful act, but since the burden is on the state to prove its case beyond a 
reasonable doubt, the difficulty of proof only favors the prisoner. Once it is 
established that the defendant’s unlawful act has in fact caused death, he should 
be responsible whether death was due to fright or to physical violence., Cf. 
Regina v. Towers, 12 Cox C. C. 530. 


HusSBAND AND WIFE — CONTRACTS BETWEEN HUSBAND AND WIFE — VA- 
LIDITY OF SEPARATION AGREEMENTS. — The plaintiff sued for himself and as 
trustee of the defendant’s wife on a bond, given to secure the performance of 
a separation agreement. When the agreement was made, to avoid scandal and 
notoriety the defendant and his wife occupied the same apartments but had 
ceased to have sexual intercourse. Held, that the bond is enforceable. Levy 
v. Goldsoll, 131 S. W. 420 (Tex., Ct. Civ. App.). 

An agreement for future separation, made while the parties are living to- 
gether, is void, but an agreement made after a separation has actually taken 
place is valid. Grime v. Borden, 166 Mass. 198. See 15 Harv. L. Rev. 147. 
The reason for this doctrine against contracts for future separation is that it is 
against public policy to encourage married people to live apart. See Bowers v. 
Hutchinson, 67 Ark. 15, 24. That reason, of course, fails where the parties 
have already parted. But the cases do not fix any rule as to what constitutes 
sufficient present separation to enable a valid separation agreement to be made. 
In the principal case, however, it is obvious that the parties are merely nomi- 
nally living together. The law regards very highly the importance of marital 
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intercourse. This may be shown by the fact that cohabitation without marital 
intercourse does not necessarily amount to condonation. Guthrie v. Guthrie, 
26 Mo. App. 566. See 2 BisHop, MARRIAGE, DIvorRcE, AND SEPARATION, § 280. 
And Mr. Bishop even contends that on principle refusal of copulation should 
be ground for divorce for desertion. See 1 Bishop, MARRIAGE, DIVORCE, AND 
SEPARATION, §§ 1676-1683. But in this position he is not supported by au- 
thority. Southwick v. Southwick, 97 Mass. 327. 


HusBAND AND WIFE — RicuHTs OF WIFE AGAINST HUSBAND AND IN HIS SEPA- 
RATE PROPERTY — RIGHT TO BE REIMBURSED FOR EXPENDITURES FOR NECES- 
SARIES. — The plaintiff, a married woman, having been abandoned by her 
husband without just cause, and being unable to procure necessaries on his 
credit, purchased them with the proceeds of her labor and of her separate 
estate. She.sought to recover from her husband the amount so expended. 
Held, that the plaintiff can recover, being subrogated to the rights of the persons 
who furnished the necessaries. De Brauwere v. De Brauwere, 44 N. Y. L. J., 
Nov. 1910 (N. Y. Sup. Ct.). See NorEs, p. 306. 


INTERSTATE COMMERCE — CONTROL BY STATES — REGULATION OF RATES 
oF INTERSTATE FeRrRtES. — A New Jersey statute of 1799 empowered the 
boards of freeholders to fix the fares to be charged at ferry stations within 
their respective counties. The board of Hudson County fixed the rates to be 
taken by ferries plying between that county and New York City. Held, that 
the rates are valid. Port Richmond & Bergen Point Ferry Co. v. Board of 
Chosen Freeholders, 77 Atl. 1046 (N. J., Sup. Ct.). 

This case differs in its facts from that commented upon in 23 Harv. L. Rev. 
484 only as involving a New York instead of a New Jersey ferry corporation, 
its charter permitting a higher charge than that fixed by the freeholders. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
BREAKING OF ORIGINAL PACKAGE BY AGENT FOR DELIVERY. — A corporation 
sent a box, containing various packages, from a foreign state to the defendant, to 
deliver the packages to customers whom the defendant had procured. The 
defendant opened the box and delivered the packages. Certain food commod- 
ities were under weight, and the defendant was prosecuted by the state for 
violating the state pure food laws in delivering them. Held, that the defendant 
was engaged in interstate commerce and so not subject to the state laws. State 
v. Eckenrode, 127 N. W. 56 (Ia.). 

Courts still make the test of the termination of an interstate shipment whether 
the original package has been broken, yet they are hedging the rule about 
with limitations. The doctrine is wholly abrogated as to the taxation of goods 
shipped from another state. American Steel & Wire Co. v. Speed, 192 
U.S. 500. If the size of the package is reduced below normal for the purpose 
of evading state regulation the shipment is held not subject to the rule. Austin 
v. Tennessee, 179 U. S. 343. See 18 Harv. L. REv. 530. The principal case 
illustrates another such exception. Where separate packages are combined in 
a bundle this latter is the original package. May v. New Orleans, 178 U. S. 
496. Yet where such bundle is sent to an agent who breaks and delivers the 
separate packages to previous purchasers the shipment is held not terminated 
until actual delivery. The result would be different if the consignee, upon 
breaking the package, were free to dispose of the individual articles as he chose. 
The principal case seems sound, as the agent is merely assisting in a continuous 
shipment to the purchaser. Rearick v. Pennsylvania, 203 U.S. 507. ‘These 
arbitrary exceptions to the original-package doctrine show its unsoundness as 
a hard and fast rule, and that it is becoming merely one of the factors to be con- 
sidered in determining whether a shipment is terminated. 
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Jost Wroncporrs — ContTRiBuTION. — In a common-law action against 
the present plaintiff, X had recovered full damage for a collision in which 
both the plaintiff’s vessel and the defendant vessel were at fault. The plaintiff 
libelled the defendant vessel in a court of admiralty for contribution. Held, that 
it can recover. The Ira M. Hedges, 218 U. S. 271. 

To the general rule that the doctrine of contribution applies where there is 
joint liability, there is an exception when the parties are wilful tortfeasors. 
Merryweather v. Nixan, 8 T. R. 186. There is no such exception, however, where 
the party seeking contribution is only technically a wrongdoer and not really 
blameworthy; for example, a master vicariously liable for the torts actually 
committed by his servant. Thus, if there are several masters of the one ser- 
vant and one pays the damages, he can get contribution from the others. 
Wooley v. Batte, 2 C. & P. 417. A relation of master and servant exists be- 
tween those who operate a vessel and its owner or charterer, and the same 
reasoning applies to the liability of the ship itself. The principal case might 
also be supported on the well-established admiralty rule for division of loss 
when both ships are at fault, regarding the damages paid to X as a part of the 
loss. See Nashua, etc. Co. v. Railroad, 62 N. H. 159. 


LEGACIES AND DEvISES — PAYMENT — INTEREST BY WAY OF MAINTENANCE. 
—A father bequeathed £15,000 to each of his sons living at his death who 
should attain the age of twenty-five, and a further similar legacy on their 
reaching thirty. Held, that the legacies do not bear interest. In re Abrahams, 
55 Sol. J. 46 (Eng., Ch. Div., Nov. 3, 1910). 

Contingent legacies and legacies vested but payable at a future date carry 
no interest until payable. Heath v. Perry, 3 Atk. 101. An exception arises 
on bequests of this kind to an infant child; for the court “will not presume the 
father . . . so unnatural as to leave a child destitute” meanwhile, and ac- 
cordingly will allow interest as maintenance from the testator’s decease. 
Incledon v. Northcote, 3 Atk. 430. This, however, is a matter of presumed 
intention and not a vested right. In re George, 5 Ch. D. 837. See In re Bowlby, 
[1904] 2 Ch. 685, 706. Thus it is defeated by a separate provision for main- 
tenance. Wynch v. Wynch, 1 Cox Ch. 433.° But no case is found where a 
legacy from parent to child, unaccompanied by distinct maintenance, which 
is to vest or be paid after the legatee reaches twenty-one or marries, has been 
held to carry interest; and the Chancery Division have wisely refused to shelter 
such within the exception. An intermediate provision for maintenance is 


fairly to be implied where fatherly solicitude postpones the fund only until the . 


age of majority and of discretion; but no such implication arises in gifts to men 
at thirty. 


Maticious ProsEcuTION — Basis or Action — MALicious PROCURING OF 
InyuncTION. — The defendant maliciously and without probable cause pro- 
cured an order restraining the plaintiff from selling certain property, as a result 
of which the plaintiff lost the sale. The plaintiff brought an action for mali- 
cious prosecution. Held, that he can recover. Kryszke v. Kamin, 128 N. W. 
190 (Mich.). ' 

Although the statute of Marlbridge, which gave full costs against a plaintiff 
pro falso clamore, restricted in large measure the ancient common-law right of 
action for the malicious prosecution of any civil suit, yet an action could 
always be maintained when a civil proceeding was maliciously prosecuted 
and caused some special damage to person or property, beyond the ordinary 
costs of defense. Goslin v. Wilcock, 2 Wils. K. B. 302; Redway v. McAndrew, 
L.R.9 Q. B. 74. See Savill v. Roberts, 12 Mod. 208. Hence the decision in the 
principal case marks no departure from well settled principles. Mitchell v. 
Southwestern R. R., 75 Ga. 398; Newark Coal Co. v. Upson, 40 Oh. St. 17. 
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A fortiori the action lies in those numerous jurisdictions of this country where, 
in accordance with the so-called American rule, an action lies for the malicious 
prosecution of a civil suit, where no special damage ensues. Closson v. Staples, 
42 Vt. 209. That this old common-law right of action is distinct from the remedy 
on the injunction bond, is clear both on principle and authority. The former 
arises ex delicto, whereas the latter is dependent solely upon the terms of the 
contract and the amount of recovery is limited thereby. Anderson v. Provident 
Life & Trust Co., 26 Wash. 192; Lawton v. Green, 64 N. Y. 326. Contra, Gorton 
v. Brown, 27 Ill. 489. But see Crate v. Kohlsaat, 44 Ill. App. 460. 


Manpamus — Acts Supyect TO MANDAMUS — ELECTION OF OFFICER AT 
WILL, WHEN OFFICE Is OccupreD. — A board of justices had the duty of elect- 
ing a clerk, removable at its pleasure. Certain ineligible justices voted, con- 
verting what would otherwise have been a tie between A and B into a plurality 
for A, and A entered upon the office. B applied for a writ of quo warranto 
against A and mandamus against the justices, requiring them to elect a clerk. 
Held, (1) that the writ of guo warranto should not issue; (2) that the writ of 
mandamus should issue. The King (Roycroft) v. Justices of Schull, etc., [1910] 
2 Ir. 601. See NOTES, p. 313. 


Mecuanics’ Liens — Errect oF Stop NoTicE WHEN CONTRACTOR SUB- 
SEQUENTLY DEFAULTS. — The plaintiff, a subcontractor, served a stop notice 
on the defendant, the owner, at a time when the instalments due from the 
defendant to the original contractor were greater than the amount of the plain- 
tiff’s claim. The contractor subsequently defaulted, and the defendant com- 
pleted the building under a provision in the contract. The cost of doing so, 
with the instalments paid to the contractor before service of the stop notice, 
if deducted from the contract price, left a balance smaller than the plaintifi’s 
claim. Held, that the plaintiff can recover the full amount of his claim. Stone 
Post Co. v. Corcoran, 77 Atl. 1031 (N. J., Sup. Ct.). 

Mechanics’ liens on realty may be divided into two classes: those attaching 
directly, irrespective of the contract between the owner and builder, and those 
where the subcontractor is subrogated to the contractor’s claim. See Hunter v. 
Truckee Lodge, 14 Nev. 24. In case of the contractor’s default a lien of the 
second type attaches only to the extent of the difference between the cost of 
completion to the owner and the amount of the price unpaid. Van Clief v. Van 
Vechten, 130 N. Y. 571; Campbell v. Coon, 149 N. Y. 556. The New Jersey 
statute is of the second type. N. J. Laws or 1808, c. 226. It contains, how- 
ever, a provision giving the subcontractor the supplementary remedy of a lien 
on the amount due or to become due from the owner to the contractor. Fell v. 
McManus, 1 Atl. 747 (N. J.). Cf. Culver v. Fleming, 61 Ill. 498. This lien 
may exist where that on the realty could not. Bates v. Santa Barbara County, 
go Cal. 543. The principal case, though putting the subcontractor in a better 
position than the contractor under whom he claims, is in line with previous 
New Jersey decisions in making the time of serving the notice the test of the 
subcontractor’s right. See Reeve v. Elmendorf, 38 N. J. L. 125; Anderson v. 
Huff, 49 N. J. Eq. 349. It is not unsupported by authority elsewhere. Russ 
Lumber & Mill Co. v. Roggenkamp, 35 Pac. 643 (Cal.). But see Jorda v. Gobet, 
5 La. Ann. 431. And it seems just that the right, once accrued, should not be 
defeated by the contractor’s default. 


PoticE PowER— REGULATION OF BUSINESS AND OccuPATION — Com- 
PULSORY INCORPORATION OF BANKS. — A statute of Nevada made unlawful the 
transaction of a banking business except by means of a corporation. Banking 
corporations were subject to regulation. By another statute, at least three 
persons had to associate to form a banking corporation. Held, that the statute 
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requiring incorporation is unconstitutional. Marymont v. Nevada State Bank- 
ing Board, 111 Pac. 295 (Nev.). 


For a discussion of the principles involved in this case, see 23 Harv. L. REV. 6209. 


RECEIVERS — LIABILITY OF FOREIGN RECEIVER OF INSOLVENT CoRPORA- 
TION FOR FRANCHISE Tax. — An insolvent company, incorporated in New 
Jersey but having its sole office and all its assets in Massachusetts, was in the 
hands of a receiver appointed by the federal court in Massachusetts, which had 
permitted him to carry out a beneficial contract. A heavy franchise tax, con- 
stituting a prior claim in case of insolvency, was then imposed by the law of 
New Jersey. Held, that the court will not direct the receiver to pay the tax. 
Franklin Trust Co. v. State of New Jersey, 181 Fed. 769 (C. C. A., First Circ.). 

Penal and revenue laws are of no extraterritorial validity. See Ballou v. 
Flour Milling Co., 67 N. J. Eq. 188; 22 Harv. L. Rev. 292. New Jersey, 
therefore, had no legal claim to be enforced in this proceeding (which, it should 
be noted, is governed by the general rules of equity and does not come under 
the Bankruptcy Act). The tax claim must therefore fail unless equitable con- 
siderations induce the court, in the exercise of its discretion, to order the re- 
ceiver to satisfy the demand. But the arbitrary character of this tax does not 
commend it to equity; indeed a New Jersey court has itself forecasted the pres- 
ent decision. See Ballou v. Flour Milling Co., supra, 191. In the principal 
case a dissent proceeds upon the ground that fundamental equitable precepts 
urge payment here as a return for the privilege of exercising the franchise. 
The assets, however, were not thereby swelled; and cancellation of the franchise 
would not have prevented the carrying out of the beneficial contract. See 
Lothrop v. Stedman, Fed. Cas. No. 8,519. Thus the refusal of the majority to 
postpone bond fide Massachusetts creditors to the state of New Jersey’s claim 
appears to recognize the real equity of the situation. 


RESCISSION — RESCISSION FOR FRAUD OR MISTAKE — REPRESENTATIONS 
Mave TuroucH MERCANTILE AGENCY. — In 1903 the plaintiff bought $5000 
worth of stock in the X Co., relying on a report of its financial condition made 
to Dun & Co., a mercantile agency, by its president, who knew the report was 
materialiy false. The plaintiff was not a subscriber of Dun & Co.’s, but ob- 
tained the report through a member of a firm which was a subscriber. In 1906 
the plaintiff learned the true condition of the X Co.’s finances, offered to re- 
turn the stock, and demanded the return of his money. Later in that year the 
company was adjudged a bankrupt. Held, that the plaintiff is entitled to prove 
for $5000 with interest from date of rescission. Davis v. Louisville Trust Co., 
181 Fed. 10 (C. C. A., Sixth Circ.). 

It is established law that a defrauded buyer, after a “rescission in pais,” may 
require a restoration of that which he has paid the seller. 1 BIGELOW, FRAuD, 
75. Usually one who makes a representation owes no duty, except to the per- 
son to whom he is communicating it, to tell the truth. Western Union Tel. 
Co. v. Schriver, 141 Fed. 538. However, where reports are filed for the purpose 
of being consulted by the public, they are representations to any one who may 
consult them. Warfield v. Clark, 118 Ia. 69. This is at least partially true 
when a report is filed with a mercantile agency. Tindle v. Birkett, 171 N. Y. 
520; National Bank of Merrill v. Ill. & Wis. Lumber Co., 101 Wis. 247. See 15 
Harv. L. Rev. 158. Hence in the principal case there would have been no 
doubt on the authorities had the report been secured directly from the mercan- 
tile agency. And the case seems clearly right on principle and authority in 
holding that no different rule applies because the plaintiff was not a subscriber 
to the mercantile agency, but got the representation indirectly. See Genesee 
County Savings Bank v. Mich. Barge Co., 52 Mich. 164; Emerson v. Detroit 
Steel & Spring Co., 100 Mich. 127; Bedford v. Bagshaw, 4 H. & N. 538, 548; 
Scolt v. Dixon, 29 L. J. Exch. 62. 
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SALES — Time OF Passinc or TiTLE —CasH SALES: WAIVER OF THE 
ConpITION BY DELivery. — A, intending a cash sale, delivered to B a ware- 
house receipt representing the goods, and accepted in exchange a check, 
which was subsequently dishonored. B transferred the warehouse receipt to 
C, a bond fide purchaser. Held, that C acquired an indefeasible title. Ammon 
v. Gamble-Robinson Commission Co., 127 N. W. 448 (Minn.). 

A agreed to sell B for cash two guns, which he delivered to B in return for a 
check, which was later dishonored. B sold the guns immediately to C, who 
had 0 age Held, that C acquired no title. Johnson v. Iankovetz, 110 Pac. 
398 (Or 

For a discussion of the principles involved, see 23 Harv. L. REv. 60. 


SURETYSHIP — SURETY’S DEFENSES: ABSENCE, EXTINCTION, OR SUSPEN- 
SION OF THE PRINCIPAL OBLIGATION — EstopPEL. — In exchange for a re- 
newal note on which the defendant’s name, as surety, was forged, the plaintiff, 
the payee, marked “paid” and returned to the maker a note, signed by the 
defendant as surety. The maker told the defendant that the note was paid, and 
had been returned to him. After the original note had matured, the maker 
became insolvent. The plaintiff then sued the defendant as surety on the 
original note. Held, that he cannot recover. Reints & De Buhr v. Uhlenhopp, 
128 N. W. 400 (Ia.). 

The acceptance of a renewal note, which is unenforceable because of forgery, 
does not discharge the surety on the original obligation. See 17 Harv. L. Rev. 
205. But this case, relying upon a doctrine of estoppel laid down in an earlier 
Iowa case, holds that if in reliance upon the surrender of the original note the 
surety is lulled into security and does not take steps to protect himself, and there- 
by is actually prejudiced, the creditor is estopped thereafter to proceed against 
him. Kirby v. Landis, 54 Ia. 150. The fallacy in this argument is that the 
creditor has made no misrepresentation, no unequivocal statement, upon which 
the surety is justified in relying. When the creditor surrendered the original 
note, in effect all that he said was that he thought he had been paid, but that 
if the renewal note was not good, he would hold all parties to the original obli- 
gation. Any stronger statement than that by the principal to the surety is 
unauthorized by the creditor. And a mere statement by the principal that the 
note is paid cannot be relied upon by the surety. tac of Sullivan v. Clug- 
gage, 21 Ind. App. 667. 


TAXATION — WHERE PROPERTY May BE TAXED — TAXATION BY STATE 
oF DomiciLe or Girts MapE Asroap. — A, domiciled in Wisconsin, went into 
Illinois and there conveyed to an Illinois trust company certain personal prop- 
erty, in trust for himself for life, and then for his sons. The property was 
then and at all times in Illinois. A Wisconsin statute taxed all transfers of 
property by a resident made “in contemplation of the death of the grantor, | 
vendor, or donor, or intended to take effect in possession or enjoyment at, or | 
after, such death.” Held, the property was subject to the tax. In re Buller’s , 
Estate, 128 N. W. 109 (Wis.). See NorEs, p. 307. 


VESTED, CONTINGENT, AND FUTURE INTERESTS — COVENANT TO Pay LIFE 
ANNuITY — APPORTIONMENT BETWEEN CAPITAL AND INCOME. — A testator 
who had covenanted to pay an annuity bequeathed the proceeds of the sale of 
his residuary estate upon successive trusts for certain life tenants and remain- 
dermen. Held, that the successive instalments of the annuity must be borne 
by income and capital as follows: calculate what sum, if set aside at the testa- 
tor’s death, would with simple interest at three and one-half per cent to the 
day of payment have met the particular instalment; charge that sum to capital 
and the balance to income. In re Poyser, [1910] 2 Ch. 444. See NorEs, p. 309. 
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WATERS AND WATERCOURSES — APPROPRIATION — BENEFICIAL USE. — The 
complainant improved both sides of a stream as a summer resort, the chief 
attractions of which were the vegetation and foliage. These owed their exist- 
ence solely to the water from the stream. By a provision of the state constitu- 
tion, appropriations to beneficial uses are protected. Held, that the complainan 
has made an appropriation to a “beneficial use.” Cascade Town Co. v. Empire 
Water & Power Co., 181 Fed. ror1 (Circ. Ct., D. Colo.). 

The doctrine of prior appropriation arose through the sanction given by 
courts and legislatures to miners’ customs, which were adopted from the neces- 
sity for an assured proprietorship of water, and the consequent inapplicability 
to an arid region of the common-law rule governing riparian rights. Jennison 
v. Kirk, 98 U.S. 453; Reno S. Works v. Stevenson, 20 Nev. 269. See PoMEROy, 
Law oF WaTER Ricuts, § 15. With the increasing needs of the community, 
the purposes to which water might be appropriated became more numerous. 
Hammond v. Rose, 11 Colo. 524 (irrigation); McDonald & Blackburn v. Bear 
River, etc. Co., 13 Cal. 220 (milling). But a diversion with no intent to put the 
water to some immediate use was never recognized as a valid appropriation, for 
the same reasons that gave rise to the doctrine. Combs v. Agricultural Ditch Co., 
17 Colo. 146 (speculation). Aside from such instances, situations calling for the 
enunciation of some general principle to determine with more exactness the mean- 
ing of “beneficial uses ”’ have rarely presented themselves to the courts. The 
decision of the principal case points to the conclusion that the proper test is 
the reasonableness of the use, with reference to all the surrounding circumstances, 
thus following the analogy of the common-law principles governing riparian 
rights. Lawrie v. Silsby, 82 Vt. 505; Elliot v. Fitchburg R. Co., 64 Mass. 191. 


Wits — UNDUE INFLUENCE — BURDEN OF Proor. — The will of the tes- 
tatrix gave practically all of her property to her brother, who was her business 
adviser. A son, for whom the testatrix said she would provide, received $10. 
The testatrix executed the will on her deathbed and was so sick that she could 
neither read nor write. A few days before the execution of the will, the testa- 
trix gave all of her cash on hand to her brother. Held, that the proponent has 
the burden of rebutting the presumption of undue influence. Jn re Everett’s 
Will, 68 S. E. 924 (N. C.). 

Two weeks after making his first will, the testator executed a second, leav- 
ing all of his property to his attorney. The attorney’s partner drew the will. 
The attorney made a declaration of trust in favor of some of the legatees of the 
first will. Held, that the burden of proving undue influence is on the contest- 
ant. Mordecai v. Canty, 68 S. E. 1049 (S. C.). 

The existence of a confidential relation between the parties to a gift or con- 
tract inter vivos raises a presumption of undue influence. Archer v. Hudson, 
7 Beav. 551; Burnham v. Heselton, 82 Me. 495. The natural influence of a 
fiduciary exerted to obtain a benefit for himself is regarded by equity as un- 
due. See Parfitt v. Lawless, L. R. 2 P. & D. 462. As to wills, influence to be 
undue must amount to coercion, such as to destroy the testator’s free agency. 
Hall v. Hall, L. R. 1 P. & D. 481; Wingrove v. Wingrove,11 P.D. 81. That no 
presumption of undue influence exists in the case of wills is the rule of the ma- 
jority of courts. Micheal v. Marshall, 201 Ill. 70; Baldwin v. Parker, 99 Mass. 
79. Contra, Morris v. Stokes, 21 Ga. 552, 575. The distinction is that whereas 
it is unlikely that one should strip himself of property during his lifetime, it is 
most natural that a testator shotild make his will in favor of those with whom 
he is in confidential relation. In re Sparks, 63 N. J. Eq. 242. The strong 
facts of the North Carolina case may make the actual decision correct. A sim- 
ilar previous case in the same state proceeds on grounds in accord with the 
weight of authority. Downey v. Murphey, 1 Dev. & B. 82 (N. C.). In any 
event, a presumption does not shift the burden of proof, but merely the burden of 
going forward with the evidence. THAYER, PREL. TREAT. Evin. 380-384, 575. 
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Tue Hicn Court of PARLIAMENT AND ITs Supremacy. An Historical Essay 
on the Boundaries Between English Legislation and Adjudication in Eng- 
land. By Charles Howard MclIlwain. New Haven: Yale University 
Press. 1910. pp. xiv, 408. 


It is a great mistake to say that learning makes no progress. This work is a 
study of that side of the English Parliament which is and always has been the 
highest court in the kingdom; and incidentally of the later growth of Parlia- 
ment as a law-making body, its legislative side increasing as its judicial side 
disappeared. On several luminous thoughts, such as the modernity of the sharp 
distinction between legislative and judicial, between law making and law 
declaring, little known or considered in early England; on the importance of 
using words, not as we know them, with their modern connotations, but as 
known to our ancestors, thus not distorting ancient institutions into modern 
ones; Professor McIlwain has based a study which, wholly in the line of modern 
thought, is yet far away from the position of Blackstone or even later com- 
mentators, and, I think, no less accurate for being more profound. In his 
preface the writer notes the absence of law making in early England, even after 
the Conquest, ‘“‘the law was declared rather than made. . . . Was a body of 
custom which in time grew to be looked upon as a law fundamental.” And 
much of the book is given to showing how ancient is the principle that statutes 
inconsistent with this fundamental law might be void; so declared, if not 
always by an ordinary court, at least by the high court of Parliament, and not 
necessarily that Parliament which enacted the rule in question. In these 
earliest times there was absolutely no distinction, or even understanding, of 
the differences between governmental activity, as legislative, judicial, or ad- 
ministrative. Parliament participated in all these functions. The law resides 
in the people, and the judges speak the law; thus it is the law of a court, the 
law expressed by the suitors, in the court behind a great man’s castle (hence 
the name of court —curia) is the law of the people legitimately expressed, 
“‘judge-made” in the oldest times; and Acts of Parliament were merely the 
similar judgments of another, if higher, court. The writer is careful to state 
that he does not mean to follow his investigations into America; but does not 
refrain at the proper point from a luminous suggestion, as that — “It may well 
be doubted whether the doctrine of parliamentary sovereignty in any form that 
means much can long survive the triumph of democracy ” (p. xv). The House 
of Lords itself is at the moment demanding a referendum in England. Further- 
more, the adoption of the referendum and of authoritative instructions will not 
only do away with sovereign parliament but with party lines, — with the old 
two-party system. So may we hope at last to follow Washington’s warning 
against parties — “The common and continual mischiefs of the spirit of party 
are sufficient to make it the interest and duty of a wise people to discourage and 
restrain it” (p. xvii). 

It is a vexatious habit of reviewers to seem to add learning of their own, or 
at least to differ, albeit in minor particulars, from the learning set before them; 
but the reader primarily wishes to know what is in the book, not other people’s 
differences, however excellent. Professor MclIlwain’s book is devoted to five 
chapters; an introduction wherein he treats of written constitutions, of judicial 
review of legislation, the transfer of this notion to America, the source of law 
making in early England — upon which he takes what we may call the English 
rather than the Roman or Norman view — the growth and nature of the Great 
Council, the nature also of Magna Carta which “‘is first of all a feudal document 
and not a national one” (p. 14), the growth of the King’s courts, the differences 
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between them and the Council, the meaning of the word “Parliament” and of 
the thing itself and the superseding of its jurisdiction by that of the House of 
Lords. The second chapter is upon “The Fundamental Law”; the third and 
longest, “Parliament as a Court”; the fourth upon “The Relations of ‘Judi- 
ciary’ and ‘Legislature’”; and the fifth is entitled “The Political History of 
Parliamentary Supremacy.” 

Like most writers to-day Professor McIlwain finds the common law a people’s 
law, not the order of a sovereign, even of a sovereign Parliament. ‘The com- 
mon law was thus in the main the product of a court, not of a legislature” 
(p. 44). Inquests may declare the customs of the realm, assizes adjudge them, 
but it is a long time before the assize becomes a statute or is recognized as such. 
The charters of the Norman kings profess always to secure rights already ex- 
isting; the assizes relate to matters of procedure. ‘Such customary laws as 
these, declared by inquest or by Council, hardly ever ostensibly altered, with no 
assignable beginning, must almost of necessity in process of time acquire a char- 
acter of inviolability.” ... “In this process of development, the idea of the 
traditional law is never lost. At first it may be the privileges of the few that are 
treasured as inalienable and fundamental, but even these ‘ liberties,’ though 
they may at first be actually licenses to oppress the mass of the people, are in 
a future time to prove the greatest inheritance of the nation. For these liberties 
are rights, and rights imply an immunity from arbitrary authority of which the 
nation may avail itself when it has come into being. They carry with them 
the idea of government under law instead of limitless discretion” (pp. 52-53). 
The author wisely notes that one of the confirmations of the Charters, that of 
1368, is in these words: “It was ‘assented and accorded, That the Great 
Charter and the Charter of the Forest be holden and kept in all points; and 
if any Statute be made to the contrary, that shall be holden for none’ ” (p. 59). 
It is only recently that the learning of American constitutional lawyers has 
progressed beyond Gladstone’s trite, shallow, and misleading dictum. Many 
later instances are given, many examples of a fundamental law recognized not 
only in the decisions of high courts of the Parliament but in statutes as well. 
Even in Bracton’s time there was a body of law that the king could not alter, 
and it is only since the radical thought of the Revolution that the same may 
not be said of Parliament. In vain could Richard II say his “laws were in his 
mouth”; in vain James I say, “although we have never studied the common 
law of England, yet are we not ignorant of any points which belong to a king 
to know ” (p. 80). And again to his Parliament in 1607, “Let your Lawes be 
looked into for I desire not the abolishing of the Lawes, but onley the clearing 
and sweeping off the rust of them” (p. 74). ‘Where the statutes have not 
altered the positive law,” says Noy, “but have only increased or decreased the 
punishment thereof, they have done great good, but where they have altered 
the common law in substance, they have done great harm” (p. 74). The com- 
mon law remained the victor. ‘The clause in the Act of Settlement which 
changes the tenure of judges (to a life tenure) is justly regarded as one of the 
most important parts of the Revolution settlement. When the settlement of 
questions involving almost the very existence of the state depended upon the 
bare decision of the King’s judges, and their own tenure of office upon the favor 
of the King, it is not strange that the oracles were sometimes suspected. .. . 
When the King could descend to personal encounter with one of them, ‘looking 
and speaking fiercely with bended fist, offering to strike him,’ because that 
judge ‘ humbly prayed the King to have respect to the Common Lawes of his 
land,’ it is little wonder that even the inflexible Coke should fall ‘ flatt on all 
fower ’ and humbly beg the King’s pardon and compassion.” 

Perhaps the most novel, hence to the ordinary reader the most profound of 
these essays is that upon Parliament as a Court, to which the reader can only be 
referred as the best present monograph on this little understood subject. It 
covers 148 pages, being, indeed, the greater part of the book. 
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The fourth chapter on “The Relations of ‘ Judiciary ’ and ‘ Legislature,’” is 
closely connected with it. ‘‘The idea that law can be made is also very modern” 
(p. 300). Parliament, therefore, was far more a court than a legislature; this 
is the fundamental thought; and the antithesis between the English and the 
American Constitutions is more lucidly explained than in most books. The 
predominance is pointed out, in America, of the old notion that there was a 
constitution, a fundamental law above the legislatures protecting the people, 
shown in many subjects and writings before the Revolution, notably the words 
of James Otis — “An act against the constitution is void” in his arguments 
against writs of assistance; “and there it was destined [the older theory] to 
continue and influence the course of government and the decisions of courts for 
generations; but in England the life had gone out of the theory, and parliamen- 
tary omnipotence occupied the whole field” (pp. 309-310). There is some 
very fresh and needed writing on the neglected subject of the constitutional 
basis of the doctrine against the delegation of the legislative power, of the 
reasons why continental countries adopt administrative law, and England and 
ourselves, until very recently, rejected it. ‘The outcry over the ‘ forty days’ 
tyranny ’ in 1776, when Chatham by an Order in Council laid an embargo on 
grain, showed the feeling of Parliament on such matters. The present agita- 
tion in the United States over ‘ Government by Commission ’ is due in part to 
a similar feeling.” The separation of the powers is also discussed; one of the 
principles which Continental countries have taken over, from Montesquieu, 
and so completely that in them the courts may not judge between the constitu- 
tion and the law; and there is a valuable note upon the delegation of power by 
Parliament (p. 318) — “The feeling in the United States against ‘ Government 
by Commission’ extends not merely to commissioners appointed without 
statutory warrant, but also to those based upon an act of Congress. This in- 
volves the constitutional question as to the ability of Congress to delegate its 
legislative power, a subject recently much discussed. In the Parliaments of 
the Norman period this question could hardly arise. Even so late as the reign 
of Edward I, we have found the Council making laws after the rest of the Par- 
liament had gone home.” 

The last chapter on “The Political History of Parliamentary Supremacy,” 
lasting at most from the Revolution to the present Parliament, and of an actual 
sovereignty, lasting from Hobbs to Austin — not quite so long — is mainly 
historical; reaching over to America and showing how for once a lack of politi- 
cal theory, a poverty of new political ideas prevented Englishmen from grasp- 
ing the idea with sufficient rapidity that a charter of a trading company was 
not an adequate bridle for an English commonwealth beyond the seas. “All 
this furnished a remarkable parallel to the break-down of the Roman constitu- 
tion under the Republic, caused by the fiction that the local iaws of a city could 
be spread thin enough to do. duty as a constitution for the greater part of the 
civilized world” (p. 365). 

So we may close this review of a most interesting book with one of its lumi- 
nous apperceptions, “‘There is no gift more rare than the power to interpret 
contemporary events, except, possibly, the ability to understand past. ones.”’ 
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